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ORDINARY MEETING 

8 SEPTEMBER 2015 

 

5.3 
 
REQUEST FOR A NEGOTIATED DECISION FOR RECONFIGURING A LOT (CODE 
ASSESSMENT) (1 LOT INTO 17 LOTS) – 2L OASIS DRIVE WONGA 
Jenny Elphinstone, Senior Planning Officer, #464130 

 
PROPOSAL:  REQUEST FOR A NEGOTIATED DECISION NOTICE 

FOR RECONFIGURING A LOT (CODE 
ASSESSMENT) (1 LOT INTO 17 LOTS)  

 
APPLICANT: WROXALL INVESTMENTS PTY LTD 
 C/- FLANAGAN CONSULTING GROUP 
 PO BOX 5820 
 CAIRNS  QLD  4870 
 
LOCATION OF SITE: 2L OASIS DRIVE WONGA 

 
PROPERTY: LOT 2 ON SP259953 
 
LOCALITY: COASTAL SUBURBS 
 
PLANNING AREA: TOURIST AND RESIDENTIAL 
 
PLANNING SCHEME: DOUGLAS SHIRE PLANNING SCHEME 2008 
 
REFERRAL AGENCIES: NOT APPLICABLE 
 
NUMBER OF SUBMITTERS: NOT APPLICABLE 
 
STATUTORY ASSESSMENT 
DEADLINE: NOT LIMITED 
 
APPLICATION DATE: 10 DECEMBER 2015 (ORIGINAL APPLICATION) 
 10 JUNE 2015 (REQUEST FOR A NEGOTIATED 

DECISION) 
 
APPENDIX: 1. DECISION NOTICE 
 2. INFRASTRUCTURE CHARGES NOTICE 
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LOCALITY PLAN 
 

 
 
RECOMMENDATION: 
 
A. That Council approves a Negotiated Decision to vary the Decision Notice dated 16 

April 2015 for the development application to Reconfigure a Lot (1 Lot into 17 Lots) 
over land described as Lot 2 on SP259953, located at 2L Oasis Drive Wonga, 
whereby: 

 
 1. Condition 10 is amended: 
 
  Extent of Earthworks 
 
  10. The concept for excavation and earthworks as detailed on FCG Sketch 

3969-SK05 and SK06 is generally approved subject to compliance with 
the on-site disposal and drainage conditions and subject to the following 
amendments: 

 
   a. The earthworks fill zones are to be continuous across the 

boundaries of lots to avoid localised low points between 
properties; 

 
   b. The rear of allotments are to be graded evenly in accordance with 

the concepts shown on FCG Sketch 3969-SK05 to ensure that they 
remain free draining throughout the property and through to the 
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drainage reserve or Esplanade area. 
 
   c. The nominated fill level of 2.9m is to be increased to 4.04m AHD 

level unless otherwise approved by Council.  Any reduction below 
4.04m AHD must be supported by a further study, to the 
satisfaction of Council, to a lower level than 4.04 but no lower than 
3.54m AHD.  Any reduction below 4.04m AHD must utilise at least a 
0.3 Sea Level Rise (SLR) and increase in intensity of cyclone 
action. 

 
    The nominated fill level of 2.9m is to be increased to provide 

immunity to the 1% AEP stormtide event unless otherwise 
approved by Council.  The Cairns BMT-WMB Cairns Region Storm 
Tide Inundation Study, Final Report and Mapping January 2013 
(Council document reference D# 462510) identified the 1% AEP 
stormtide event as 4.04 metres AHD having regard to a 0.8m sea 
level rise and intensity of cyclonic action.  

 
    The Applicant’s submitted DHI Water and Environment Pty Ltd 

hydrodynamic analysis dated 9 June 2015 (Council document 
reference D#457391) utilised 0.3m AHD sea level rise and intensity 
of cyclonic action. The DHI hydrodynamic analysis is acceptable 
only where a 0.8m sea level rise is utilised and an amended study 
is required to be submitted to the satisfaction of the Chief 
Executive Officer.  

 
    Any reduction below a 0.8m sea level rise must be supported by an 

appropriate study that deals with sea level rise and intensity of 
cyclonic action to be approved by Council. 

 
   The final earthworks design is to be lodged with the application for a 

Development Permit for Operational Works.  Such earthworks must be 
completed in accordance with the approved plans prior to the issue of a 
Compliance Certificate for the Plan of Survey.   

 
 2. All other conditions remain unchanged. 
 
B. That an amended Infrastructure Charges Notice is issued reflecting the current 

Adopted Charges Policy. 
 
 
EXECUTIVE SUMMARY: 
 
Council at Ordinary Meeting held on 14 April 2015 approved a development application to 
reconfigure the land into residential lots.  The application is over part of the former Redbacks 
Resort at Wonga Beach.  The development involves the resiting of the drainage channel and 
filling of lots to address stormwater, stormtide and erosion resulting from changes including sea 
level rise.  A condition of the approval requires the filling having regard to a 0.8m sea level rise 
unless satisfactory further technical advice is provided to support a lower level.  The Applicant 
has requested the level of fill be reduced having regard to adopting a 0.3m sea level rise and 
the respective setback distance of lots from the foreshore.  Since the issue of the Decision 
Notice the State Government has readopted the sea level rise to be 0.8m for 2100.  The request 
is agreed to in part having regard to the technical submission by DHI.  The reworded condition 
maintains the position of 0.8m sea level rise being an appropriate standard.  
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TOWN PLANNING CONSIDERATIONS: 
 
Background 
 
Condition 10c of the Decision Notice requires the Applicant to fill the proposed house area to 
4.04m AHD.  This is in respect to the inclusion of a 0.8m sea level rise as applicable to the 
Wonga Beach area as identified in the Cairns Regional Council’s sponsored BMT-WBM report.  
At this time the State Government considered 0.8m as to be the appropriate sea level rise for 
Queensland.   
 
Since the publication of the BMT-WBM report the former State Government removed the 0.8m 
sea level rise requirement.  The report accompanying the application to reconfigure the land 
nominated that the extent of fill was unreasonable and unnecessary in the circumstances 
suggesting the level of fill be reduced.  Having regard to the submission and lack of a State 
adopted height for sea level rise the condition was worded with flexibility to reflect the identified 
level from the BMT-WBM study with opportunity for a reduced extent of fill on the submission of 
further technical advice.  
 
The condition currently reads as follows. 
 
 Extent of Earthworks 
 
 10. The concept for excavation and earthworks as detailed on FCG Sketch 3969-SK05 

and SK06 is generally approved subject to compliance with the on-site disposal and 
drainage conditions and subject to the following amendments: 

 
  a. The earthworks fill zones are to be continuous across the boundaries of lots to 

avoid localised low points between properties; 
 
  b. The rear of allotments are to be graded evenly in accordance with the 

concepts shown on FCG Sketch 3969-SK05 to ensure that they remain free 
draining throughout the property and through to the drainage reserve or 
Esplanade area. 

 
  c. The nominated fill level of 2.9m is to be increased to 4.04m AHD level unless 

otherwise approved by Council.  Any reduction below 4.04m AHD must be 
supported by a further study, to the satisfaction of Council, to a lower level 
than 4.04 but no lower than 3.54m AHD.  Any reduction below 4.04m AHD 
must utilise at least a 0.3 Sea Level Rise (SLR) and increase in intensity of 
cyclone action. 

 
  The final earthworks design is to be lodged with the application for a Development 

Permit for Operational Works.  Such earthworks must be completed in accordance 
with the approved plans prior to the issue of a Compliance Certificate for the Plan of 
Survey.   

 
Proposal  
 
Applicant has raised issue with the extent of fill required having regard to sea level rise.  The 
Applicant has requested a negotiated decision whereby part c on Condition 10 is deleted and 
the following wording substituted,  
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  c. Lots within the area between 100metres and 190 metres of the mean sea 
shoreline – i.e. Lots 1-6 and 15-17 are to have a building pad level of RL3.5 
metres AHD. Those lots which are further than 190 metres from the mean sea 
shoreline – i.e., Lots7-14 are to have a building pad level of RL 3.3 metres 
AHD 

 
The request was accompanied by a detailed report prepared by DHI Water & Environment 
dated 9 June 2015.  The submitted DHI report gave reasons and explanations of why reduced 
heights may be appropriate at different parts of the site utilising a sea level rise and intensity of 
cyclonic action of 0.3m AHD.  
 
Officer Comment 
 
It is acknowledged in the condition that a sea level rise of at least 0.3m be utilised as it was 
intended that substantiation would be provided regarding a sea level rise less than 0.8m.  There 
has been no reasoning submitted supporting why the sea level rise should be less than 0.8m.   
 
Council officers do not have a technical concern with the position that lots that are further away 
from the shoreline have a lower nominated fill level than those adjacent to the shoreline in 
respect to stormtide events.  Both the BMT-WBM and DHI studies identify this as a finding.   
 
Since the lodgement of the request the State Government has advised that it has reinstated a 
sea level rise of 0.8m into erosion prone areas and storm tide inundation area mapping 
commencing 8 July 2015.  A brief discussion with officers of the coastal support unit of the 
Department of Environment and Heritage Protection identified that the 0.8m was identified 
through international research and application of the precautionary principle. 
 
Council officers advised the Applicant that given the State’s reinstatement of an adopted 
position the ability to reduce this level could no longer be supported.  Officer’s suggested 
alternative wording on a without prejudice basis reflects the new State Government position and 
acknowledges the submitted DHI report.  This gives the Applicant part of the request sought.   
 
The proposed alternative wording is as follows. 
 
 c. The nominated fill level of 2.9m is to be increased to provide immunity to the 1% 

AEP stormtide event unless otherwise approved by Council.  The Cairns BMT-
WMB Cairns Region Storm Tide Inundation Study, Final Report and Mapping 
January 2013 (Council document reference D# 462510) identified the 1% AEP 
stormtide event as 4.04 metres AHD having regard to a 0.8m sea level rise and 
intensity of cyclonic action.  

 
  The Applicant’s submitted DHI Water and Environment Pty Ltd hydrodynamic 

analysis dated 9 June 2015 (Council document reference D#457391) utilised 
0.3m AHD sea level rise and intensity of cyclonic action. The DHI hydrodynamic 
analysis is acceptable only where a 0.8m sea level rise is utilised and an 
amended study is required to be submitted to the satisfaction of the Chief 
Executive Officer.  

 
  Any reduction below a 0.8m sea level rise must be supported by an appropriate 

study that deals with sea level rise and intensity of cyclonic action to be approved 
by Council. 

 
The Applicant has advised that it does not accept the alternative wording and has requested 
Council to either accept or reject the Applicant’s proposed wording for part c of Condition 10. 
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The Applicant has indicated that should Council maintain the 0.8m sea level rise the 
development would be commercially unsustainable. 
 
Section 363(1) of SPA states, “If the assessment manager agrees with any of the 
representations about a decision notice or a deemed approval, the assessment manager must 
give a new decision notice,” to the Applicant.  Section 363(2) further states, “the assessment 
manager must consider the matters the assessment manager was required to consider in 
assessing the application, to the extent the matters are relevant.”  In this instance Council 
officers agree with part of the representations and the extent of fill should vary have regard to 
the distance of the lots from the foreshore.  Further given the State’s readoption of the 0.8m sea 
level rise it is considered appropriate that the wording be varied.  The Applicant’s request that 
the suggested wording be accepted or rejected is not considered to appropriately have regard 
to SPA.  It is recommended that Council vary the condition to the alternative wording, as 
suggested by Council officers above. 
 
Concern is raised with the assertion that the economic viability of development is dependent on 
the level of fill and therefore a lower standard should be applied.  A lower standard would not 
meet the State adopted 0.8m SLR and transfer the risk to Council.  Commercial viability for an 
individual development is not a relevant planning consideration under the Sustainable Planning 
Act 2009. 
 
ADOPTED INFRASTRUCTURE CHARGES 
 
The proposed development triggers Adopted Infrastructure Charges.  Since the issue of the 
Decision Notice Council has adopted new charges.  Refer to Appendix 2 to view calculations.  
 
COUNCIL’S ROLE 
 
Council can play a number of different roles in certain circumstances and it is important to be 
clear about which role is appropriate for a specific purpose or circumstance.  The 
implementation of actions will be a collective effort and Council’s involvement will vary from 
information only through to full responsibility for delivery.   
 
The following areas outline where Council has a clear responsibility to act: 
 
Regulator:  Meeting the responsibilities associated with regulating activities 

through legislation or local law. 
 
Under the Sustainable Planning Act 2009 and the Sustainable Planning Regulation 2009, 
Council is the assessment manager for the application. 
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APPENDIX 1: DECISION NOTICE 
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APPENDIX 2:  INFRASTRUCTURE CHARGES NOTICE 

 


