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5.4. SUPERSEDED PLANNING SCHEME REQUEST- BOUGAINVILLEA 
STREET COOYA BEACH

REPORT AUTHOR(S)  Daniel Lamond, Planning Officer
GENERAL MANAGER Michael Kriedemann, Acting General Manager Operations

DEPARTMENT Development Assessment and Coordination

PROPOSAL Request for assessment against the superseded 2006 Douglas 
Shire Planning Scheme (as amended) for a Material Change of 
Use for Park and Open Space.

APPLICANT Jabalbina Yalanji Aboriginal Corporation
PO Box 463
MOSSMAN  QLD  4873

LOCATION OF SITE Bougainvillea Street COOYA BEACH

PROPERTY Lot 86 on SP104236

LOCALITY PLAN

Figure 2 - Locality Plan
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PLANNING AREA Conservation

PLANNING SCHEME 2006 Douglas Shire Planning Scheme (as amended)

REFERRAL AGENCIES None applicable

NUMBER OF SUBMITTERS None applicable

STATUTORY 
ASSESSMENT DEADLINE

28 September 2018

APPLICATION DATE 8 August 2018

RECOMMENDATION

That Council agrees to the request (lodged on 8 August 2018 under section 29 of the 
Planning Act 2016) to carrying out an intensification of Park and Open Space that was 
accepted development under the Superseded Planning Scheme, being the 2006 
Douglas Shire Planning Scheme (as amended), over land described as Lot 86 on 
SP104236, located at Bougainvillea, Cooya Beach and that such land remain available 
to the public for use as Park. 

LAND USE DEFINITIONS*

In accordance with the Douglas Shire Planning Scheme 2006 (as amended), the land 
use of Park and Open Space  is defined as:

Park and Open Space 

Means the use of premises for active and passive recreation, aesthetic appreciation 
and environmental protection. 

The use includes facilities for the enjoyment and convenience of users of the park 
and open space, such as: 

- kiosks; 

- picnic places; 

- scenic lookouts; 

- shelters; 

- boardwalks 

- children’s play areas; 

- car parking areas; and 

- public toilets.
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EXECUTIVE SUMMARY

Council is in receipt of a superseded planning scheme request over land described as lot 86 
on SP104236. The lot is reserve land and is used as park. The land is a cultural, 
environmental and recreational reserve with Jabalbina Yalanji Aboriginal Corporation as 
trustee. 

Proposed works include a small composting toilet unit and a covered shelter with a concrete 
slab for activities. 

Toward the southern end of the reserve there is an existing amenities block and car parking 
area.  Further to the north of the lot there are 5 traditional camping sites and a significant 
area of open space.

The land is zoned part conservation and part community facilities under the 2018 Douglas 
Shire Planning Scheme version 1.0. Under this planning scheme the ‘Park’ land use requires 
code assessment for a material change of use. 

A material change of use development application is triggered when a land use changes or 
when an existing land use increases intensity as per the development definition within the 
Planning Act 2016. It is considered that the proposed works constitute an increase in 
intensity for the use of the park. 

Under the superseded 2006 Douglas Shire Planning Scheme (as amended), the ‘Park and 
Open Space’ land use is noted as exempt development, meaning it cannot be made 
assessable development. 

To further intensify the use of the park, it is a more streamlined approach for the applicant to 
have development established under an exempt designation rather than requiring a code 
assessable development application. 

The request for superseded planning scheme consideration is recommended for approval. 

TOWN PLANNING CONSIDERATIONS

Background

In 2017 a small dry composting toilet facility and a roofed structure with no walls but with a 
concrete slab was developed at the site. These buildings were developed with no building 
approval under the Building Act 1975. The buildings require building approvals. The facilities 
were developed when the 2006 Douglas Shire Planning Scheme was in place under the 
assumption that the use was exempt. To make the buildings and use lawful at this point in 
time, the work requires code assessment under the current planning scheme. 

The site is within the Coastal Management District (CMD) which is a state government 
designation for land which is generally constrained by being erosion prone or at significant 
risk of storm tide inundation. Often when land is within this designation, referrals to technical 
agencies such as the Department of Environment and Science are triggered through the 
State Assessment and Referral Agency.  After a lengthy process, the work was determined 
to require no referrals under the Planning Regulation 2017, and the assessment manager for 
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the proposal was determined to be Council, and not the State Assessment and Referral 
Agency. 

Ultimately, if Council can give a superseded planning scheme approval then the works will 
be considered accepted development (exempt) and no referrals to the state or further 
development permits will be required for the works as proposed in the plans attached. 

It is also important to note that under the native title determination over the land, camping 
from time to time is a native title right and interest, so this request has no bearing on the 
camp sites at the site.  

Proposal

Council has been requested to apply a superseded planning scheme to the carrying out of 
works associated with the ‘Park and Open Space’ land use under the superseded 2006 
Douglas Shire Planning Scheme (as amended). If the proposal is supported, it would 
legitimise the existing structures on the land and allow them to proceed to attaining a 
building approval without any further requirement for a code assessable material change of 
use development approval. If the works were considered under the 2018 Douglas Shire 
Planning Scheme version 1.0, to legitimise the expansion of the park use on site, a code 
assessable planning application would be triggered as the table of assessment for the 
conservation area requires this.

The proposal consists of retrospectively approving the expansion of the park and open 
space land use in order to legitimise the 2.4m x 1.2m dry composting toilet facility and 
ancillary water tank and the 3.5m x 8m unenclosed shelter structure. 

The use of the structures will be in accordance with the trust land management plan the 
trustee has developed. The maintenance of the structures will be undertaken by the trustee 
as per the plan with no requirement for Council to maintain the works.  

The applicant’s request proposes superseded planning scheme consideration for 
maintenance of existing 5 camp sites, installation of a dry composting toilet, construction of a 
shelter shed to provide cover to picnic tables and one rainwater tank, maintenance of 
existing informal walking track through the lot to each of the camp sites and installation of 
interpretive signage describing the cultural heritage and environmental values of the site. 

Maintenance of existing tracks, installation of interpretive signage and maintenance of the 5 
existing camp sites does not require planning approvals for material change of use so the 
request for superseded scheme consideration is not required for these activities. 

It is the trustee’s intent that the park remain available for general park use by the public.  It is 
on this basis that the request is supported.  

State Planning Requirements

There are no state planning requirements as confirmed by the State Assessment and 
Referral Agency.  
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Douglas Shire Planning Scheme Assessment

The 2006 Douglas Shire Planning Scheme nominates a material change of use for Park and 
Open Space within the Conservation Planning area as an exempt (accepted development) 
land use. 

Relevant Matters

Superseded Scheme Request 

Council’s 2018 Planning Scheme came into effect on the 2 January 2018 and under section 
29 (4) (b) of the Planning Act 2016 for a period of 1 year after the new scheme comes into 
effect, an applicant may request Council to apply a superseded planning scheme to the 
carrying out of development that was accepted development under the superseded planning 
scheme. Where Council agrees to the request, the assessment and determination is 
exclusively considered under the superseded planning scheme.  

Where Council does not agree to the request, the application is assessed against the current 
Scheme and opportunity arises, under Division 2 of the Planning Act 2016 for compensation 
for an adverse planning change as a consequence of the application being assessed and 
determined under the current scheme. 

Referral Agency Requirements

None applicable.

Public Notification / Submissions

Not applicable.

ADOPTED INFRASTRUCTURE CHARGES

The proposed development does not trigger Adopted Infrastructure Charges. 

COUNCIL’S ROLE

Council can play a number of different roles in certain circumstances and it is important to be 
clear about which role is appropriate for a specific purpose or circumstance.  The 
implementation of actions will be a collective effort and Council’s involvement will vary from 
information only through to full responsibility for delivery.  

The following area outlines where Council has a clear responsibility to act:

Regulator: Meeting the responsibilities associated with regulating activities through 
legislation or local law.

Under the Planning Act 2016 and the Planning Regulation 2017, Council is the assessment 
manager for the application.
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ATTACHMENTS 

1. Attachment 1- Plans [5.4.1]
2. Attachment 2- Trust Land Management Plan [5.4.2]
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