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5.03.  24 MURPHY STREET, PORT DOUGLAS, REQUEST FOR EXTENSION 
OF RELEVANT PERIOD – DEVELOPMENT PERMIT FOR A MATERIAL 
CHANGE OF USE FOR A HOUSE AND A PRELODGEMENT ENQUIRY FOR 
ALTERNATIVE ACCESS DESIGN
 
REPORT AUTHOR(S): Simon Clarke, Planning Consultant
GENERAL MANAGER: Paul Hoye, General Manager Operations
DEPARTMENT: Development and Environment

PROPOSAL Request for extension of relevant period of the 
Development Permit for a Material Change of Use 
for a House and a Prelodgement enquiry for an 
alternative access design 

APPLICANT Darryl & Lennee Croser
C/- Planz Town Planning Pty Ltd
17 Atherton Street
Whitfield  QLD  4870

LOCATION OF SITE 24 Murphy Street Port Douglas

PROPERTY Lot 1 on PTD2095

LOCALITY PLAN

LOCALITY Port Douglas and Environs

PLANNING AREA Residential 1

SPECIAL MANAGEMENT AREA Flagstaff Hill

PLANNING SCHEME Douglas Shire Planning Scheme 2006
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REFERRAL AGENCIES None Applicable

NUMBER OF SUBMITTERS Not Applicable

STATUTORY ASSESSMENT
DEADLINE Extended with Applicant’s Agreement

APPLICATION DATE 28 August 2014

RECOMMENDATION

A. That Council approves a two (2) year extension to the period of approval up to 
and including 1 February 2018 for the Negotiated Decision Notice issued 1 
December 2010 for a Material Change of Use for a House over land described as 
Lot 1 on PTD2095, located at 24 Murphy Street, Port Douglas.  

B. On a without prejudice basis, with respect to the prelodgement enquiry for an 
alternative access design, that Council advises the following:

1. Where built structures are proposed within the road reserve (i.e. the bridge 
structure), that portion of the road reserve is to be closed and converted to 
private freehold tenure and incorporated into Lot 1. The maintenance of all 
driveway infrastructure will be the responsibility of the land owner. The 
issue of this advice does not fetter Council’s ability to determine a future 
Development Permit for the driveway;

2. Any part closure of the Grant Street road reserve to facilitate private 
ownership is the applicant’s responsibility.  The application seeking such 
closure is lodged with the Department of Natural Resources and Mines.  In 
pursuing any part closure of the Grant Street road reserve the applicant will 
need to take into account Council’s desire for future pedestrian access 
through the road reserve from Murphy Street to Island Point Drive and the 
ability to maintain access for services and infrastructure including drainage 
work;

3. In pursuing the proposal for an alternative driveway access design, the 
applicant will also need to lodge a request to change for Condition 14 of the 
Negotiated Decision Notice issued 1 December 2010 to provide for the 
alternative driveway design;

4. The proposed alternative driveway access design must be undertaken via 
an application for Operational Works that incorporates Lot 1 on PTD2095 as 
part of the application. 

5. Any proposed alternative access driveway design is to be designed to:
o minimise impacts on vegetation within the road reserve;
o minimise the extent of earthworks required for the driveway;
o take into account drainage regimes and geo-technical instability
o provide a safe low-speed driveway that is suitable for shared use by 

pedestrians;
o a standard capable of RPEQ certification. 

C. That Council notate the property file for Lot 1 on PTD2095 regarding the advice 
contained in part B of the recommendation.
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EXECUTIVE SUMMARY

An approval was issued by the Cairns Regional Council for a Material Change of Use for a 
new House on the land on 1 December 2010.  Prior to the expiration of the four-year currency 
period the applicant requested an extension to the period of approval.  The construction of the 
vehicle access to the site is subject to a separate, further approval.  The approval of the 
request for the extension of the currency period is exclusive to and does not fetter Council’s 
ability to determine a future application for the development of the vehicle access.  It is 
therefore recommended that Council support the extension to the currency of the development 
approval.

The applicant has also sought Council’s advice, through a prelodgement enquiry, in respect 
to the development of a “driveway” on the Murphy and Grant Streets road reserves.  While no 
application has been lodged for development of these works, it is considered undesirable to 
construct built ‘private’ structures (e.g. the bridge component as shown at Attachment 2) 
associated with the driveway on gazetted public road.  Such structures should be contained 
within private land to ensure that land owner is responsible for the maintenance and liability of 
the structure. The acquisition of private land through a part road closure is a matter for the 
applicant to pursue with the Department of Natural Resources and Mines.    It is recommended 
that this advice be provided to the applicant on a without prejudice basis and that a notation 
is included on the Council’s property file regarding this matter and advice. 

TOWN PLANNING CONSIDERATIONS

Background

A house currently exists on the land.  Vehicle access to the existing premises is gained via 
the upper track of Murphy Street.

An approval was issued by Delegated Authority by Cairns Regional Council via a Negotiated 
Decision Notice for a Material Change of Use for a new House.  The approved plans detail a 
multi level structure that would replace the existing dwelling.  A copy of the Negotiated 
Decision Notice is included in the attachments to this report.  

The original application was lodged over the land at 24 Murphy Street and did not include the 
adjacent unconstructed road area, that is, the application did not include the adjacent Grant 
Street road reserve.  

Plans accompanying the application detailed a new “driveway” access commencing at the 
formally constructed road pavement of Murphy Street, traversing across an unconstructed part 
of Murphy Street road reserve and over the Grant Street road reserve to connect with land at 
a distance of some forty metres east of the lot’s intersection of Grant and Murphy Streets.  
Condition 14 of the Negotiated Decision Notice requires the access to meet the FNQROC 
Development Manual standard.  That standard is considered to be the standard of an Access 
Street.  The proposed “driveway” as indicated on the application plans does not meet an 
Access Street standard under the FNQROC Development Manual. 

Grant Street is unconstructed.  Part of an access track has previously been formed on the 
Grant Street road reserve providing access to the property at 16-22 Murphy Street.  Part of 
this unconstructed track has also been utilised and is occupied by infrastructure associated 
with the house at 16-22 Murphy Street.  A significant part of the remaining, proposed driveway 
access has regrowth vegetation and this area is mapped as remnant vegetation.  Concern is 
also held with the stability of the proposed driveway access area as it may contain uncontrolled 
fill and may have inherent geotechnical instability.
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Proposal 

The applicant has requested an extension of the relevant period of the approval. The approval 
had a four year currency until 1 December 2014.  The request for an extension, having been 
lodged prior to 1 December 2014, remains valid until the request is determined.  

The applicant has also requested that Council provide advice on a prelodgement enquiry for 
a Development Permit for Operational Work to construct the proposed “driveway” on the 
adjacent Grant Street road reserve.  These works include a vehicle access over the Grant 
Street road reserve.  A copy of the proposed design together with the applicant’s submission 
is included in the attachments to this report.  

S388 Sustainable Planning Act 2009

In deciding a request to extend an approval the Sustainable Planning Act 2009 requires 
Council to determine the application having regard to the following criteria:

(a) the consistency of the approval, including its conditions, with the current laws and 
policies applying to the development, including, for example, the amount and type of 
infrastructure contributions, or charges payable under chapter 8, parts 2 and 3; and

(b) the community’s current awareness of the development approval; and
(c) whether, if the request were refused—

(i) further rights to make a submission may be available for a further development 
application; and

(ii) the likely extent to which those rights may be exercised; and
(d) the views of any concurrence agency for the approval given under section 385.

(a) Consistency with the approval with current requirements - Douglas Shire 
Planning Scheme Assessment Compliance Issues 

The original application was referred to the then Iconic Places Panel who directed that the 
Council determine the application.  The application was determined by the Cairns Regional 
Council.

Concern has previously been raised regarding the appropriateness or otherwise of the 
proposed vehicle access.  Councillors and Council officers met with the applicant’s Architect 
and Town Planning Consultant on site to consider the proposed access design.

The original application was only over the land, being 24 Murphy Street, and this remains as 
the “land” for which an extended approval would apply.  The approval gives consent to a 
particular access point for vehicles to the land.  A review of the original decisions made by the 
Cairns Regional Council Officers regarding the extent of consideration of appropriateness of 
the approved vehicle access point has not been undertaken.  Condition 14 of the approval 
requires the design of the access to meet particular standards.  The applicant has not lodged 
a request to vary Condition 14 so these requirements remain relevant to the approval. 

As far as has been investigated the approval is considered to comply with the current Planning 
Scheme.

The proposed development does not trigger Adopted Infrastructure Charges. 
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(b) & (c) The community’s current awareness of the development approval and if 
refused the rights to make further submissions and the likelihood of those 
rights being exercised.

It is not likely that the community is aware of the current proposal.  The proposal is a code 
assessable development under the current Planning Scheme which does not require public 
notification.  As such, there would be no further rights to make a submission, if the application 
were refused and a new application lodged.

(d) Any concurrence agency views

There is no concurrency agency in this instance. 

Having regard to the above matters, as specified by the SPA it is considered appropriate that 
Council support the request for an extension to the relevant period of approval.

PRELODGEMENT ENQUIRY

The following comments are made:

1. The ability for the applicant to undertake work on the road reserve is a matter for Council 
to determine.

2. Once constructed any structure and / or other infrastructure developed in the road area 
is then Council’s asset.  The responsibility for ongoing maintenance and liability rests 
with Council. It is therefore important that any built structures remain the responsibility 
of the applicant. Private land could possibly be achieved by the closure of part of the 
adjacent road reserve.  An application for road closure is a matter for the individual land 
owner to lodge with and pursue with the Department of Natural Resources and Mines.  

3. The frequency and extent of use of a private driveway is less than that of a public road.  
A private driveway can therefore have a different design to a public road due primarily 
to reduced frequency and private nature of the use. 

 
4. The consideration of an application for a road closure by the Department of Natural 

Resources and Mines usually includes referral to Council inviting comment, and 
consideration of the community and any neighbouring land owner’s interests.

5. It is not necessary to close the entire road reserve area to achieve a “driveway” access.  
Any part road closure of the adjacent road reserve should have regard to Council’s need 
for servicing, infrastructure and drainage work in the road area together with the need 
for future maintenance.  A natural drainage path is present over the Grant Street road 
reserve area east of Murphy Street and this would need to be provided for.  

6. Considerations for future use should also have regard to Council’s recently released 
proposed design for walking tracks over Flagstaff Hill including a pedestrian access 
utilising the Grant Street road reserve area, from Murphy Street connecting to Island 
Point Road.  
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7. Considerations for future use and design of any access should include:

o minimising vegetation loss and therefore loss of visual amenity;
o detailed attention to the geophysical terrain given that Flagstaff Hill is known to 

be unstable.  Detailed geotechnical investigation would in such instance, be 
examined through the assessment of a future application.   

COUNCIL’S ROLE

Council can play a number of different roles in certain circumstances and it is important to be 
clear about which role is appropriate for a specific purpose or circumstance.  The 
implementation of actions will be a collective effort and Council’s involvement will vary from 
information only through to full responsibility for delivery.  

The following area outlines where Council has a clear responsibility to act:

Regulator: Meeting the responsibilities associated with regulating activities 
through legislation or local law.

Under the Sustainable Planning Act 2009 and the Sustainable Planning Regulation 2009, 
Council is the assessment manager for the application.

Under the Local Government Act 2000 Council is the responsible for works constructed on the 
Council roads.

ATTACHMENTS 

Attachment 1 – Current Approval
Attachment 2 – Proposed Driveway Design
Attachment 3 – Supporting Information to Planning Report 



ATTACHMENT 1 :  CURRENT APPROVAL 

Attachment 5.03.1 24 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 25 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 26 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 27 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 28 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 29 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 30 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 31 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 32 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 33 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 34 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 35 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 36 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 37 of 229

Ordinary Meeting - 28 January 2016



 

Attachment 5.03.1 38 of 229

Ordinary Meeting - 28 January 2016



 
 
 

Attachment 5.03.1 39 of 229

Ordinary Meeting - 28 January 2016



Attachment 2 – Proposed Driveway Design 

Attachment 5.03.2 40 of 229

Ordinary Meeting - 28 January 2016



Attachment 5.03.3 41 of 229

Ordinary Meeting - 28 January 2016



Attachment 5.03.3 42 of 229

Ordinary Meeting - 28 January 2016



PRE-LODGMENT APPLICATION – 24 MURPHY STREET, PORT DOUGLAS 

•

•

•

•

•

•

•

•
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PRE-LODGMENT APPLICATION – 24 MURPHY STREET, PORT DOUGLAS 

Figure 1:  View to premises from Murphy Street 
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PRE-LODGMENT APPLICATION – 24 MURPHY STREET, PORT DOUGLAS 
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PRE-LODGMENT APPLICATION – 24 MURPHY STREET, PORT DOUGLAS 

Figure 2:  PD Waterfront Master Plan - Proposed Lookout Island Point Rd 

Figure 3:  PD Waterfront Master Plan - Proposed Walking Track Grant St 
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PRE-LODGMENT APPLICATION – 24 MURPHY STREET, PORT DOUGLAS 

Figure 4.  Planning areas and street layout 

Attachment 5.03.3 50 of 229

Ordinary Meeting - 28 January 2016



PRE-LODGMENT APPLICATION – 24 MURPHY STREET, PORT DOUGLAS 

•

•
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PRE-LODGMENT APPLICATION – 24 MURPHY STREET, PORT DOUGLAS 
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