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5.1.  VEGETATION CLEARING - RETROSPECTIVE ASSESSMENT - 11 
LANGLEY ROAD PORT DOUGLAS

REPORT AUTHOR(S): Julie Colman, Planning Officer
GENERAL MANAGER: Paul Hoye, General Manager Operations
DEPARTMENT: Development Assessment and Coordination

PROPOSAL Vegetation Clearing – Retrospective Assessment of 
Clearing 

APPLICANT MPDT Pty Ltd
PO Box 349
Mossman Q 4873

LOCATION OF SITE 11 Langley Road Port Douglas

PROPERTY Lot 18 on RP734535

LOCALITY PLAN

LOCALITY Port Douglas and Environs

PLANNING AREA Residential 1

PLANNING SCHEME Douglas Shire Planning Scheme 2006

REFERRAL AGENCIES N/A

NUMBER OF SUBMITTERS N/A
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STATUTORY ASSESSMENT
DEADLINE 15 March 2016

APPLICATION DATE 16 February 2016

RECOMMENDATION

That Council approves the development application for Operational Works - Vegetation 
Management over land described as Lot 18 on RP734535, located at 11 Langley Road, 
Port Douglas subject to the following:

APPROVED DRAWING(S) AND / OR DOCUMENT(S)
The term ‘approved drawing(s) and / or document(s)’ or other similar expressions 
means:

Drawing or Document Reference Date
MPDT response to Show 
Cause #765271 and 
Operational works 
application 

Douglas Shire Council: 
Document Number 765891
Applicant: Nil

Lodged 25 January 2016 
and properly made 16 
February 2016

ASSESSMENT MANAGER CONDITIONS

1. Carry out the approved development generally in accordance with the approved 
drawing(s) and/or document(s), and in accordance with:

a. The specifications, facts and circumstances as set out in the application 
submitted to Council; and

b. The following conditions of approval and the requirements of Council’s 
Planning Scheme and the FNQROC Development Manual. 

Except where modified by these conditions of approval

Revegetation Works

2. A plan of the proposed planting is to be submitted to Council for approval, shall 
be prepared by a qualified horticulturalist and shall demonstrate the vegetation 
species and planting location chosen to replace the streetscape character and 
amenity, destroyed by the removing of significant trees, and in particular the 
Melaleucas from the site.  The plan is to be to the satisfaction of the Chief 
Executive Officer.

3. Advanced trees are to be planted within the property, forward of the building line 
and consistent with the approved plan and are to be maintained until established.

Timing

4. The conditions of the Development Permit must be executed within three (3) 
months of this decision notice taking effect. 
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ADVICE

1. This approval does not negate the requirement for compliance with all other 
relevant Local Laws and other statutory requirements. 

2. For information relating to the Sustainable Planning Act 2009 log on to 
www.dilgp.qld.gov.au .  To access the FNQROC Development Manual, Local Laws 
and other applicable Policies log on to www.douglas.qld.gov.au .

EXECUTIVE SUMMARY

The clearing of a number of large trees was undertaken on the property and on the road 
reserve adjacent to 11 Langley Road, Port Douglas.  The removal of the fig tree in the road 
reserve had been undertaken by Council’s Public and Natural Areas crew.  The removal of 
the trees on the property was partially consistent with the scheme requirements, and partially 
unlawful.

Significantly, the mature Melaleucas that were the cause of public concern were lawfully 
removed as self-assessable development under Council’s current Vegetation Management 
Code as they were either 6m from a structure, 3m from a boundary or, arguably, presenting a 
threat to property.

The trees unlawfully removed, and which the current application is retrospectively being made 
are coconut, mango, Buttonwoods and arguably a Melaleuca.

TOWN PLANNING CONSIDERATIONS

Background

The vegetation clearing occurred on 11 Langley Rd Port Douglas on 1 December 2016.  The 
clearing was reported to Council by a number of concerned residents.  The matter was 
investigated and a Show Cause Notice was issued to both the owners and the tree lopping 
company.  The tree lopping company said they had acted in good faith and believed the 
clearing to have been lawful.  They quickly prepared and lodged a development application in 
response to Council’s request and in an attempt to rectify the clearing that has been unlawfully 
undertaken.  They have visited the site with Council officers to identify and explain the 
circumstances of the removal.

The aim of the report is to identify the extent and type of unlawful clearing and to recommend 
actions considered reasonable to rectify the matter.  

It is suspected that some of the trees removed may have been in Council’s drainage reserve.  
This cannot be determined without engaging a surveyor.

Upon being notified by the contractor of the fig tree on the footpath, Council’s Public and 
Natural Areas staff inspected the tree, found it to be damaging Council’s stormwater 
infrastructure and to be a tripping hazard.  The tree was removed at cost to Council.  At no 
time was permission granted for removal of trees on the private property.

http://www.dilgp.qld.gov.au/
http://www.douglas.qld.gov.au/
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(Above) Before

(Above) Before
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(Above) After

Proposal 

Vegetation Management in the Residential 1 Planning Area of the Port Douglas and Environs 
Locality is Self Assessable and does not trigger a development application unless the removal 
is unable to meet the requirements of the Vegetation Management Code.  A portion of the 
works that have already been undertaken on the site cannot fully meet the requirements of 
the Vegetation Management Code and a portion of the clearing was Code Assessable 
development.

The clearing resulted in the removal of almost all of the trees on the property.  A number of 
the Melaleucas cleared were situated along a small watercourse, Cemetery Creek, that forms 
the eastern boundary of the site.

State Planning Requirements

Nil
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Douglas Shire Planning Scheme Assessment

Douglas Shire
Port Douglas and Environs Locality

Code 
Applicability Compliance

Locality Port Douglas and Environs 
Planning Area Residential 1 
Defined Use Vegetation Management  Cannot fully comply

Acid Sulfate Soils Code 
Cultural Heritage and Valuable Sites Code Overlay Codes
Natural Hazards Code 
Design and Siting of Advertising Devices Code 
Filling and Excavation Code 
Landscaping Code 
Natural Areas and Scenic Amenity Code 
Reconfiguring a Lot Code 
Vehicle Parking and Access Code 

General Codes

Sustainable Development Code 

Compliance Issues

The Vegetation Management Code contains significant ambiguity.  As a result the following 
determinations are made in interpretation of the Code.

Performance Criteria 1, as it applies to this land, seeks to protect vegetation for the purpose 
of retaining the character and amenity of the local area, protect biodiversity and ecology and 
prevent erosion.

Retaining Character and Amenity:
The self assessment criteria of the code permits the removal of any trees within 3m of a fence 
and 6m of a structure.  The erection of a fence is self assessable, and for that reason, it is 
taken that fence and boundary are the same in this context.  All removed trees were within 6m 
of the boundary or within 3m of a structure. 

However, it is considered that despite the above, Performance Criteria 3 does not allow 
removal of trees within 6m of a boundary or 3m of a structure where the trees are forward of 
the building line.  This interpretation is consistent with the above and is found in the 
Performance Criteria objective that “Vegetation damage does not result in removal of a 
healthy, significant tree from the streetscape.”  According to this interpretation, none of the 
trees forward of the garage should have been removed.  This includes the following:

 1 Coconut
 1 Mango
 2 Buttonwoods
 1 Melaleuca (questionable because its removal may be justified under A1.8a)

The acceptable outcome A1.8 allows vegetation damage for vegetation “…having a growth 
form or habit which is hazardous and is presenting a threat to the safety of persons or 
property”.  It is the opinion of the arborist who undertook the tree clearing that the Melaleuca 
forward of the building line did present a threat to the building because it had grown very close 
to the carport and its root system was beginning to impact on the foundations of the building.  
The tree is shown, partially removed, in the image below.
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Preventing erosion and preserving biodiversity

Despite the scheme’s intention to avoid erosion, the self assessment criteria of the scheme 
did not have a specific provision prohibiting the removal of trees along the eastern side 
watercourse.  The arborist did leave the stumps in place so that the trees would continue to 
hold the bank. 

Similarly, the code does not contain a self assessable provision, relevant to the urban area, 
that protects biodiversity.

Given the ambiguity in the Code it is recommended that Council considers that the proposal 
is only in breach of Performance Criteria 3. In the absence of the ability to disallow the removal 
of the trees forward of the building line, an approval is proposed and conditioned requiring that 
advanced trees are planted in the area of the property forward of the building line.  The owner 
is required to submit a plan prepared by a qualified horticulturalist, and to the satisfaction of 
the Chief Executive Officer, and to execute the planting within three months of this approval.
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A copy of Council’s Vegetation Management Code, complete with the interpretation of the 
Code will be made available to all tree loppers in the area.

A fact sheet on Vegetation Management is being prepared at the request of the Manager 
Operations.

Referral Agency Requirements

Not applicable.

Public Notification / Submissions

Not applicable.

ADOPTED INFRASTRUCTURE CHARGES

The proposed development does not trigger Adopted Infrastructure Charges. 

COUNCIL’S ROLE

Council can play a number of different roles in certain circumstances and it is important to be 
clear about which role is appropriate for a specific purpose or circumstance.  The 
implementation of actions will be a collective effort and Council’s involvement will vary from 
information only through to full responsibility for delivery.  

The following area outlines where Council has a clear responsibility to act:

Regulator: Meeting the responsibilities associated with regulating activities 
through legislation or local law.

Under the Sustainable Planning Act 2009 and the Sustainable Planning Regulation 2009, 
Council is the assessment manager for the application.

CONSULTATION

Internal: The circumstances of the tree clearing were discussed with the Public 
and Natural Areas staff.

ATTACHMENTS 

Attachment 1 – Support Information to Planning Report – MPDT Response to Show 
Cause Notice and Operational Works Application
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