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5.1. APPROVAL EXTENSION REQUEST 40 MURPHY ST PT DOUGLAS FOR A 
HOUSE

REPORT AUTHOR(S) Jenny Elphinstone, Senior Planning Officer

GENERAL MANAGER Nick Wellwood, General Manager Operations

DEPARTMENT Development Assessment and Coordination

PROPOSAL Application to Extend the Relevant Period for a Material 
Change of Use for Multiple Dwellings (Residential).

APPLICANT VHPD Investments Pty Ltd (Tte)
c/- RPS Australia East Pty Ltd 
PO Box 1949
CAIRNS  QLD  4870

LOCATION OF SITE 40 Murphy Street, Port Douglas

PROPERTY Lot 22 on SP161481

LOCALITY PLAN

              Figure 1 - Locality Plan
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ZONE Environmental Management

LOCAL PLAN Port Douglas / Craiglie; Precinct 1 Port Douglas; Sub-
precinct 1f Flagstaff Hill.

PLANNING SCHEME Douglas Shire Planning Scheme 1996

REFERRAL AGENCIES None applicable.

NUMBER OF 
SUBMITTERS

Nil to the notification for the original application (July – 
August 2005).

STATUTORY 
ASSESSMENT DEADLINE

Expired.

APPLICATION DATE 25 January 2018 (Application to extend approval period).

RECOMMENDATION

A. That Council refuses the application to extend the approval period for the material 
change of use for two multiple dwellings (residential) over land described as Lot 
22 on RP161481, located at 40 Murphy Street, Port Douglas, on the following 
Statement of reasons.

1. Since the issue of the Development Permit the 1996 Douglas Shire Planning 
Scheme has been superseded by new planning controls.  The development 
approved under the Development Permit is inconsistent with the current 
Planning Scheme and planning controls.

2. The extension to the Development Permit is contrary to the expected 
outcomes for the land held by the community. 

3. There has been a significant lapse of time since the community was last 
informed about the application.  The community should be afforded an 
opportunity to consider the development in light of the current Planning 
Scheme.

4. The conditions of the approval are insufficient to adequately consider the 
impacts of solutions to geotechnical concerns and impacts on the adjacent 
service road and vegetated batter.  The impacts of stormwater and instability 
of the adjacent service road may influence the visual assessment and 
outcomes of the development.

B. In respect to the development of Dual Occupancy on the land Council advise the 
Applicant that there remains opportunity to lodge an application for a Material 
Change of use under the current Scheme as the use is not prohibited development 
under the Planning Act 2016 and the Planning Regulation 2017 and that any 
application would be considered on its merits. 
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EXECUTIVE SUMMARY

The land is sited on the upper side of Murphy Street, east of Owen Street.  Approval initially 
issued in 2006, by the former Council, for two (2), Multiple Dwellings (Residential) to be 
developed on the land. The application was lodged and initially approved under the 1996 
Douglas Shire Planning Scheme.  The approval has a four (4) year currency period that was 
extended, on two separate occasions, by Cairns Regional Council.  Recently, an application 
has been received seeking to extend the approval for a further four (4) years.  

Since the issue of the approval Council has amended the Planning Scheme.  The development 
is not an expected outcome for the current land zone. 

In determining the extension application Council is unable to amend the approval or its 
conditions.  The considerations of the original approval are considered insufficient in respect 
to the current Planning Scheme and the conditions are also considered insufficient in 
addressing possible impacts arising from geotechnical concerns. 

A refusal of the extension application does not prohibit a new application being lodged under 
the current Planning Scheme.   A new application would be assessable development under 
the Planning Act 2016 and would require public notification. 

The report recommends the extension application be refused.   

TOWN PLANNING CONSIDERATIONS

Background

The application was lodged to the former Douglas Shire Council under the 1996 Douglas Shire 
Planning Scheme for impact assessable development for two (2), Multiple Dwellings 
(Residential) land use.  The former Council approved the development on 24 March 2006 and 
the subsequent Decision Notice was issued on the 31 January 2004.  The approval had a four 
year currency period. A copy of the approval is included in Attachment 1.

A request to extend the approval was lodged with the Cairns Regional Council by letter dated 
and received on 29 January 2010 together with payment for the extension application. The 
request was approved by delegated authority and extended the currency period for a further 
four (4) years, up to and including 31 January 2014.  A second extension application was 
lodged with Cairns Regional Council in October 2013.  The request was approved by 
delegated authority for four year extension up to and including the 31 January 2018.  

The 2010 planning report, to consider the first extension, incorrectly advised that the land was 
not affected by an “overlay.” The report content implied that on this basis, the former 
Sustainable Planning Act 2009 permitted dual occupancy as-of-right in the Residential zone.  
However, the land was affected by an overlay, the Cultural Heritage and Valuable Sites, being 
site Map Code 4, “R15 Lot 119 on SP126932 Island Point Road and all freehold land on the 
Hill above Macrossan Street.”   This error was repeated in report for the extension in 2013.  
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Under the Superseded Planning Scheme, the use was defined as Multi-Unit Housing and 
this was an impact Assessable (inconsistent) development in the Residential 1 Planning 
Area of the Special Management Area of Flagstaff Hill.  Since the issue of the extension in 
2013, Council has adopted a new Planning Scheme that came into effect on 2 January 
2018.  The current Planning Scheme includes the land in the Environmental Management 
Zone.

There is no current Development Permit for Building Work issued for the development. The 
land remains undeveloped.

Proposal

An extension application has been made, on behalf of the current land owner, for a four year 
extension to the Development Permit TPC 1213.  The request was lodged on the 
29 January 2018.  The applicants advise that the economic climate is now more conducive 
and the, “design, bulk and scale of the development is generally consistent with Council’s new 
Planning Scheme’s intents and provisions.”  The application further advises the extension has 
been requested to “allow adequate time for detailed specialist assessments such as 
geotechnical and service infrastructure engineering assessments and detailed building design 
to be prepared, applicable Operational and Building Works approvals to be gained and 
construction to be commenced and completed.”

Except for the land use, the applicants imply that the development is consistent with the 
current Planning Scheme and note there was no submission received in respect to the public 
notification undertaken for the original application.  

State Planning Requirements

Planning Act 2016 (PA)

The request has been lodged under section 86 of the Planning Act 2016 (PA). 

Council must decide the request for an extension approval to the Decision Notice under 
section 87(a) of the PA,

“When assessing an extension application, the assessment manager may consider any 
matter that the assessment manager considers relevant, even if the matter was not 
relevant to assessing the development application.”

No referrals are applicable.

Under section 87 there is no ability for Council to amend or change the approval.  In 
deciding the request section 87(2) of the PA states that the assessment manager must 
decide whether to:

“(a) give or refuse the extension sought; or

(b) extend the currency period for a period that is different from the extension 
sought.”
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State Planning Requirements

The State Planning Policy (SPP) requires consideration be given to State interests.  There are 
no further State interests, other than those reflected in the current Planning Scheme. 

Douglas Shire Planning Scheme Considerations

Under the current 2018 Planning Scheme the land use is Impact assessable (Inconsistent) 
that requires public notification.  There has been a significant length of time that has elapsed 
since the application underwent public notification.  

Council’s adoption of the current Scheme is a clear direction that the community seeks 
protection of the area and that development should be that of a single dwelling per lot, not 
dual occupancy.  The community should be given an ability to lodge submissions.

The land is also affected by the Hillslopes Overlay, Potential Landslide Hazard Overlay and 
the Landscape Values Overlay.  The geotechnical report for the original application was limited 
to the land and did not consider or review the impact(s) on the adjacent service road and/or 
batter beneath.  

Of particular concern is the question of geotechnical stability of the proposed development 
and the impact of the development on the batter in the road area beneath the lot.  The 
architectural and landscape architectural designs, including the Visual Assessment Report, 
assume the natural vegetation in the road area, in particular on the batter, will remain.  

Considerations of a nearby application in recent years identified the instability of the batter 
area and the possible need to shot-crete the batter face to stabilise this area.  Condition 4.5 
of the approval requires further geotechnical advice.  Within the condition there is no ability to 
consider the impacts of possible solutions.  

The engineering condition 4.20 incorrectly refers to a need for “engineering plans for the 
upgrading of Barrier Street.” The condition appears incorrect.   

A refusal of the request to extend the application does not prevent the applicant lodging an 
application under the current Planning Scheme.  

ADOPTED INFRASTRUCTURE CHARGES

The proposed development triggers infrastructure charges under Council’s

COUNCIL’S ROLE

Council can play a number of different roles in certain circumstances and it is important to be 
clear about which role is appropriate for a specific purpose or circumstance.  The 
implementation of actions will be a collective effort and Council’s involvement will vary from 
information only through to full responsibility for delivery.  
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The following area outlines where Council has a clear responsibility to act:

Regulator: Meeting the responsibilities associated with regulating activities through 
legislation or local law.

Under the Sustainable Planning Act 2009 and the Sustainable Planning Regulation 2009, 
Council is the assessment manager for the application.

ATTACHMENTS 

1. Attachment 1 Current Approval [5.1.1]



43.2010.3626 
1/1 
 1/1 

ENQUIRIES: Michelle Henderson 

PHONE: (07) 4099 9457 

FAX:  (07) 4044 3836 

YOUR REF: 62081/6696 

OUR REF: 8/37/143 (4226965) 

 
 
20 December 2013 
 
 
P F Young 
C/- RPS Australia East 
PO Box 1949 
CAIRNS  QLD  4870 
 
 
Dear Sir/Madam 
 

RE:  REQUEST TO EXTEND RELEVANT PERIOD  
FOR DEVELOPMENT APPLICATION - 
40 MURPHY STREET PORT DOUGLAS 

 
In accordance with Section 809 of the Sustainable Planning Act 2009, please be 
advised that Council has extended the Period of Approval for four (4) years, up to 
and including 31 January 2018. 
 
Should you require any further information or assistance, please contact Michelle 
Henderson of Council’s Development Assessment Team on telephone number 
(07) 4099 9457. 
 
Yours faithfully 

 
 
Graham Boyd 
Manager Development & Regulatory Services 
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