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ORDINARY MEETING  

4 NOVEMBER 2014 

 

5.2 
 
APPEAL 123 OF 2014 (GORDON ALLAN WELLHAM VS DOUGLAS SHIRE 
COUNCIL) NEGOTIATED DECISION FOR MATERIAL CHANGE OF USE (CODE 
ASSESSMENT) SERVICE INDUSTRY– 5957R DAVIDSON STREET CRAIGLIE 
 

Jenny Elphinstone: (D#431972) 

 
PROPOSAL:  MATERIAL CHANGE OF USE FOR SERVICE 

INDUSTRY 
 
APPLICANT: GORDAN WELLHAM 
 3 CAPTAIN COOK HIGHWAY 
 CRAIGLIE  QLD  4873 
  
 
LOCATION OF SITE: 5957R DAVIDSON STREET, CRAIGLIE (AKA 

3 CAPTAIN COOK HIGHWAY) 
 

PROPERTY: LOT 57 ON C22511 
 
LOCALITY: PORT DOUGLAS AND ENVIRONS 
 
PLANNING AREA: INDUSTRY 
 
PLANNING SCHEME: DOUGLAS SHIRE PLANNING SCHEME 2008 
 
REFERRAL AGENCIES: DEPARTMENT OF STATE DEVELOPMENT, 

INFRASTRUCTURE AND PLANNING (ADJACENT 
TO STATE-CONTROLLED ROAD) 

 
NUMBER OF SUBMITTERS: NOT APPLICABLE 
 
STATUTORY ASSESSMENT 
DEADLINE: 7 NOVEMBER 2014 
 
APPLICATION DATE: 16 DECEMBER 2013  
 
APPENDIX: 1. NEGOTIATED DECISION 
 2. ADR AGREEMENT 
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LOCALITY PLAN 
 

 
 
 
 
RECOMMENDATION: 
 
A. That Council instruct its Solicitors to negotiate the settlement of the Planning & 

Environment Court Appeal 123 of 2014 (Cairns) for the appeal against conditions of 
the Negotiated Decision for the Material Change of Use for Service Industry over 
land described as Lot 57 on C22511, located at 5957R Davidson Street, Craiglie, in 
the following manner:  

 
 1. The following conditions are deleted: 
 
  a. Condition 3(f) as follows is deleted: 
 
   f. Either: 
 
    i. Include “No Standing” signage adjacent to the road frontage 

for the full width of the property frontage to Davidson Street 
(Captain Cook Highway);  

 
    OR 
 
    ii. Where the Applicant demonstrates agreement from the State 

of Queensland for the provision of a bus stop and shelter 
adjacent to the land on the State-controlled road:  

 
      Provide a bus stop and shelter adjacent to the land; and 
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      Provide “No Standing” signage adjacent to the 
remaining road frontage to Davison Street (Caption 
Cook Highway); and 

 
      Design of the bus stop and shelter is to match the bus 

stop and shelter currently existing nearby on the eastern 
side of Davidson Street (Captain Cook Highway) to the 
satisfaction of the Chief Executive Officer; 

 
  b. Condition 14(c ) as follows is deleted: 
 
   14. c. Provide ‘No standing’ signs to the whole width of the road 

frontage to Davidson Street (Captain Cook Highway). 
 
  c. Condition 25 as follows is deleted: 
 
   25. Where the Applicant has chosen to provide a bus stop and shelter 

in accordance with Condition 3.f.ii all associated costs with the 
provision of the bus stop and shelter must be borne by the land 
owner. The bus stop signage (indicating a maximum stop time of 
30mins) must be provided prior to the commencement of the land 
use and shelter must be provided within twelve months of the 
commencement of the land use. 

 
B. That Council delegate authority, pursuant to section 257 of the Local Government 

Act 2009, to the Chief Executive Officer for all other matters in the approval for the 
settlement of the Planning and Environment Court Appeal 123 of 2014 (Cairns). 

 
C. Council resolves to advise the Appellant that, if and when it sees fit, Council will 

exercise its power to install any official traffic signs to regulate parking along 
Davison Street / Captain Cook Highway. 

 
 
EXECUTIVE SUMMARY: 
 
At the Ordinary Meeting held on 3 June 2014 Council resolved to issue a Negotiated Decision 
Notice for the Material Change of Use for a Service Industry. Subsequently the Applicant 
appealed conditions of the Notice seeking the deletion of Condition 3(f) and the inclusion of a 
new Condition to allow 30 minute parking on the Captain Cook Highway. A copy of the 
Negotiated Decision is included in Appendix 1. 
 
The Planning and Environment Court directed the parties attend an Alternative Dispute 
Resolution (ADR) mediation meeting which was held at Cairns Courthouse on Wednesday 22 
October 2014 with the Court Registrar John Taylor.  Mr Wellham stated he considered the 
requirement to provide a bus stop and shelter unreasonable due to the associated cost and 
noted his vehicles were not licensed to stop at a “bus stop.”  Council’s representatives 
explained that: the application had been lodged on the premises that all demand associated on 
the use was provided on the land; that Council had determined the application on this 
consideration; the Planning Scheme sought a high standard of amenity in this area of Craiglie; 
there was no physical ability to provide parking on this side of the road; the conditions of the 
approval required for a grassed verge between the property boundary and the road pavement; 
and Council held authority to regulate parking on the state-controlled road. 
 
  



42 
 

Ordinary Meeting 4 November 2014 
 

 
The parties agreed that the Planning Scheme requires the demand for parking and loading, 
generated by the development to be contained on the land.  Council’s representatives agreed 
that the conditions requiring the bus stop and no standing signs could be deleted as Council 
held authority to regulate parking on the road when and if it sees fit.  The Appellant commented 
that he could include signage on his premises to indicate the availability of parking rear of the 
building which would assist visitors to his land.  Council’s representatives and the Appellant 
agreed the appeal could be settled on this basis and that each party would bear its own costs.  
A copy of the ADR agreement is included in Appendix 2. 
 
Council officers recommend that Council settle the appeal as per the ADR agreement. 
 
 
COUNCIL’S ROLE 
 
Council can play a number of different roles in certain circumstances and it is important to be 
clear about which role is appropriate for a specific purpose or circumstance.  The 
implementation of actions will be a collective effort and Council’s involvement will vary from 
information only through to full responsibility for delivery.   
 
The following areas outline where Council has a clear responsibility to act: 
 
Regulator:  Meeting the responsibilities associated with regulating activities 

through legislation or local law. 
 
Under the Sustainable Planning Act 2009 and the Sustainable Planning Regulation 2009, 
Council is the assessment manager for the application. 
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APPENDIX 1. NEGOTIATED DECISION NOTICE 
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APPENDIX2. ADR AGREEMENT 
 

 
  


