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REQUESTS TO EXTEND RELEVANT PERIOD – SUPERSEDED SCHEME 

APPROVALS - RECONFIGURING A LOT (1 LOT INTO 2 LOTS) & MATERIAL 

CHANGE OF USE FOR MULTIPLE DWELLINGS (RESIDENTIAL) – 36 MURPHY 

STREET PORT DOUGLAS 

 

Jenny Elphinstone: 41.2008.2760 & 41.2013.006 (CRC 8/35/86) & 43.2008.2736 (CRC 8/35/81) : 413074 

 
PROPOSAL:  REQUESTS TO EXTEND RELEVANT PERIOD OF 

SUPERSEDED SCHEME APPROVALS FOR 
RECONFIGURING A LOT (1 LOT INTO 2 LOTS) AND 
MATERIAL CHANGE OF USE FOR MULTIPLE 
DWELLINGS (RESIDENTIAL)   

 
APPLICANT: CARRON PROPERTIES PTY LTD (TTE) 
 C/- VICTOR G FEROS TOWN PLANNING 

CONSULTANTS 
 PO BOX1256 
 CAIRNS  QLD  4870 
 
LOCATION OF SITE: 36 MURPHY STREET, PORT DOUGLAS 
 
PROPERTY: LOT 131 ON PTD2094 
 
PLANNING SCHEME: DOUGLAS SHIRE PLANNING SCHEME 1996 
 
STRATEGIC PLAN: URBAN AREA 
 
DCP: DCP 2 PORT DOUGLAS, MEDIUM DENSITY 

TOURIST ACCOMADATION AREA & SPECIAL AREA 
5 OF FLAGSTAFF HILL  

 
ZONE: RESIDENTIAL B 
 
CURRENT PLANNING SCHEME:  
 
LOCALITY: PORT DOUGLAS AND ENVIRONS 
 
PLANNING AREA: RESIDENTIAL 1 (SPECIAL MANAGEMENT AREA 1 – 

OUTSIDE THE TOURIST CENTRE) 
 
REFERRAL AGENCIES: NONE APPLICABLE 
 
NUMBER OF SUBMITTERS: NOT APPLICABLE TO ROL 
 NONE TO THE ORIGINAL MCU APPLICATION 
 
STATUTORY ASSESSMENT 
DEADLINE: 24 FEBRUARY 2014 
 
APPLICATION DATE: 11 SEPTEMBER 2008 (ORIGINAL ROL 

APPLICATION) 
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 8 SEPTEMBER 2008 (ORIGINAL MCU 
APPLICATION) 

 19 DECEMBER 2014 (REQUESTS TO EXTEND) 
 
APPENDIX: 1. DEVELOPMENT PERMITS ISSUED FOR ROL 
 2. DEVELOPMENT PERMIT MCU 
 3. APPLICANT’S SUPPORTING REASONS
 
LOCALITY PLAN 
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RECOMMENDATION: 
 
A. That Council refuse the request to extend the period of approval to the 

Development Permit for Reconfiguration of a Lot (1 lot into 2 lots) over land 
described as Lot 131 on PTD 2094, located at 36 Murphy Street, Port Douglas, on 
the following grounds: 

 
 1. Since the issue of the Development Permit the 1996 Douglas Shire Planning 

Scheme has been superseded by new planning controls.  The development 
approved under the Development Permit is inconsistent with the current 
Planning Scheme and planning controls; 

 
 2. The delay in effecting the Reconfiguration of a Lot due to supressed market 

conditions and the Applicant’s economic circumstances and constraint on 
ability to develop and sale of the lots and houses are not planning 
considerations permitted to be considered for approving an extension to the 
period of the approval; 

 
 3. The purported local economic benefit rising from development to increase 

resident population and the number of additional dwellings in Port Douglas is 
negligible and does not out weigh planning scheme considerations; 

 
 4. The Applicant’s awareness of approvals for other land and the conditions of 

those approvals, including design and siting requirements and associated 
external works, does not negate the Applicant’s responsibility to meet the 
conditions of the approvals issued to the land.  The complexity of the 
development and time requirement to achieve technical compliance with 
conditions are not valid planning considerations permitted to be considered in 
determining an application for extension nor is the time delay in the 
Applicant’s undertaking the developments a permitted consideration to 
extend the approval; 
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 5. Based on the information provided in the Applicant’s request to extend the 
Relevant Period of the Development Permit it is not considered that the 
request has sufficient merit, having regard to section 388 of the Sustainable 
Planning Act 2009, to support an extension to the relevant period. Having 
regard to the Sustainable Planning Act 2009 it is inappropriate for Council to 
extend the period of approval; and 

 
 6. The extension to the Development Permit is contrary to the expected 

outcomes for the land held by the community. 
 
B. In respect to the proposed Reconfiguration of a Lot Council advise the Applicant 

that there remains opportunity for the Applicant to lodge an application under the 
current Scheme as the development is not prohibited development under the 
Sustainable Planning Act 2009 and any application would be considered on its 
merits. 

  
C. That Council refuse the request to extend the period of approval to the 

Development Permit for Material Change of Use for Multiple Dwellings (Residential), 
over land described as Lot 131 on PTD 2094, located at 36 Murphy Street, Port 
Douglas, on the following grounds: 

 
 1. Since the issue of the Development Permit the 1996 Douglas Shire Planning 

Scheme has been superseded by new planning controls.  The development 
approved under the Development Permit is inconsistent with the current 
Planning Scheme and planning controls; 

 
 2. The delay in effecting the Material Change of Use due to supressed market 

conditions and the Applicant’s economic circumstances and constraint on 
ability to develop and sale of the lots and houses are not planning 
considerations permitted to be considered for approving an extension to the 
period of the approval; 

 
 3. The purported local economic benefit rising from development to increase 

resident population and the number of additional dwellings in Port Douglas is 
negligible and does not out weigh planning scheme considerations; 

 
 4. The Applicant’s awareness of approvals for other land and the conditions of 

those approvals, including design and siting requirements and associated 
external works, does not negate the Applicant’s responsibility to meet the 
conditions of the approvals issued to the land.  The complexity of the 
development and requirement to achieve technical compliance with 
conditions are not a valid planning considerations permitted to be considered 
in determining an application for extension nor is the time delay in the 
Applicant’s undertaking the developments, based on insufficient knowledge 
and experience in addressing the site constraints and ability to develop, a 
permitted consideration to extend the approval; 
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 5. While the application for a Material Change of Use for Multiple Dwellings 
(Residential) was lodged concurrently with an application to reconfigure the 
Lot (1 into 2 lots) the applications were lodged separately and exclusively to 
each other. The Applicant did not lodge a combined application for Material 
Change of Use and Reconfiguration of a Lot.  The development approval for 
Multiple Dwellings (Residential) is over the whole of the land and is exclusive 
and not bound to the separate approval to reconfigure the land. There are no 
approvals issued for a House over the land.  The development of Multiple 
Dwellings (Residential) under the current scheme falls within the defined use 
of Multi-Unit Housing and this development is inconsistent with the current 
scheme and planning controls;    

 
 6. Based on the information provided in the Applicant’s request to extend the 

Relevant Period of the Development Permit it is not considered that the 
request has sufficient merit, having regard to section 388 of the Sustainable 
Planning Act 2009, to support an extension to the relevant period. Having 
regard to the Sustainable Planning Act 2009 it is inappropriate for Council to 
extend the period of approval; and 

 
 7. It is also considered that: 
 
  a. The Development Permit is contrary to the expected outcomes for the 

land held by the community; and 
 
  b. The development would, if applied for under the current Scheme, be 

likely to give rise to submissions against it. 
 
D. In respect to the proposed development of more than one House on the land 

Council advise the Applicant that there remains opportunity for the Applicant to 
lodge an application under the current Scheme for a Material Change of Use for 
Multi-Unit Housing as the use is not prohibited development under the Sustainable 
Planning Act 2009 and that any application would be considered on its merits. 

 

 
EXECUTIVE SUMMARY: 
 
The land is constrained by steep slopes and gullies, limited access with adjacent roadways 
affected by unstable batters and other geotechnical concerns. Despite the land fronting Murphy 
Street, Owen Street and Island Point Road there is as yet no fully constructed vehicle access to 
the land. Over the last fourteen years several approvals have issued to the land yet none have 
been acted on to completion.  
 
Two mutually exclusive approvals are current: one to Reconfigure the Lot into two lots; and the 
other for a Material Change of Use for Multiple Dwellings (Residential). The Applicant chose not 
to lodge these applications for assessment against the current Planning Scheme. Instead, upon 
request Cairns Regional Council resolved at the ordinary Meeting held on 25 September 2008 
to agree to assess the applications against the superseded Planning Scheme, thereby negating 
the risk of compensation potentially being payable to the land owner and allowing the 
development as per the requirements of the 1996 Scheme. The support of superseded scheme 
applications and subsequent issue of approvals follows the, “use it or lose it” principle.    
 
In addition to the current approvals, a number of other approvals were previously issued which 
have lapsed.  The history of these provided is for context and completeness  
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The superseded Scheme, under which the current applications were assessed and the 
approvals issued, came into effect in 1996, nearly twenty years ago.  The current Scheme, 
adopted in its original format by the former Douglas Shire Council on 21 August 2006 came into 
effect on 4 September 2006.  Under the Integrated Planning Act 1997 Applicants had two years 
to lodge for assessment against the superseded scheme. The Scheme was amended by the 
Cairns Regional Council in 2008 and remains in effect. The land is included in the Special 
Management Area Flagstaff Hill. Flagstaff Hill is also affected by the Cultural Heritage and 
Valuable Sites Code.  The land has a Low Scale Plot Ratio designation and is the Residential 1 
Planning Area.    
 
The Reconfiguring a Lot approval issued by the Cairns Regional Council is due to expire on 28 
May 2014.  The Material Change of Use approval issued by the Queensland Government’s 
Douglas Iconic Panel is to expire on 3 September 2014. The Applicant has requested each 
approval be extended to 3 September 2016.   
 
Section 388 of the Sustainable Planning Act 2009 sets out the specific, limited matters that 
Council must as Assessment Manager apply to determine the report.  These are:  
 
a. consistency of the approvals,  
b. including conditions, with current laws and planning requirements;  
c. the community’s current awareness of the approvals, whether if refused further rights to 

make a submission would be available, the likely extent those rights would be exercised; 
and  

d. the views of any concurrence agency.   
 
Considerations regarding downturn of economies and the inability of the Applicant to effect the 
approvals are not matters which the Act permits Council to have regard to. 
 
The Applicant asserts that the developments are consistent with the current Scheme.  This 
opinion is not concurred with.  A significant difference between the 1996 and 2008 Schemes is 
the reduction in the extent and nature of development outcomes sought for Flagstaff Hill.  The 
1996 Scheme supported Multiple Dwellings and lot sizes of 1,000m2.  The current Scheme 
seeks the development of Houses on larger lots of some 1500m2. The development will result in 
additional infrastructure and a significant extent of new road works on the slope.  The elevated 
road access is a significant change to Flagstaff Hill may significantly fetter Council’s ability to 
deal with its road in the future.  The developments are inconsistent with the current scheme and 
planning requirements.   
 
The Applicant has made much of the contentious description of the development through the 
application processing asserting that the development is two Dwelling Houses on new lots.  This 
is not correct. The developments were not lodged as a combined application and conditions do 
not relate the approvals.  The Applicant had opportunity to appeal the decisions regarding these 
issues and chose not to do so. 
 
There has been no recent community engagement in regards to the Multiple Dwellings 
(Residential) development. Should the request be refused and a new application lodged this 
application would require public notification and would be likely to raise submissions. There is a 
community expectancy that the current Scheme should apply. 
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The test by which SPA requires Council to determine the requests has not been met. If any 
clause of s388 is not achieved then the request fails.  The report recommends the requests be 
refused.  Should appeals be lodged against the refusals then these same tests will be 
considered by the Planning and Environment Court. The Act does not prohibit the Applicant 
lodging new applications for the developments under the current Scheme.    
 
TOWN PLANNING CONSIDERATIONS: 
 
Thirty-six Murphy Street has frontage to Murphy Street, Owen Street and Island Point Road.  
Owen Street is not constructed.  The site is a large rectangular block with a total size of 
2,023m².   
 
There is part of a track cut over the Owen Street road reserve between Island Point Road and 
the site.  The track is unsealed, of minimal width, lies for the majority of length over the 
unconstructed Owen Street and appears to trespass over adjacent land to achieve connection 
to Island Point Road. This track is not in a good state and no vehicle access is currently 
available from Island Point Road.  It has not been identified when the track was cut.  Gullies 
traverse the land in a general north to south direction. The approved plan in Appendix 1 details 
the general land form.  
 
Background – Reconfiguration of a Lot  (ROL) 
 
Court Approval of Prior Application (Lapsed 2008) 
 
The application to subdivide the land into two lots was initially lodged in 2000 under the 1996 
Douglas Shire Planning Scheme.  Council refused the application and an appeal was lodged 
(P&E Appeal 12 of 2000). The Court allowed the appeal finding the land suitable for a two lot 
subdivision.  Conditions for the approval were finally determined by a Decision Notice for 022/04 
being issued by Douglas Shire Council dated 6 August 2004. A copy of the approval is 
attached. 
  
The Applicant has previously advised that an application for operation works was lodged with 
Council.  However Council holds no record of any such application being lodged.  Developer 
contributions were paid on 30 August 2006.  Conditions of the approval required work to be 
undertaken prior to the signing and dating of the Survey Plan. Notably the Applicant had to 
prepare a drainage plan and undertake specific works.  These works have not been undertaken.  
Other works associated with vehicle access were required to be undertaken prior to the issue of 
a Development Permit for Building Work for the respective new lots.   
  
No Survey Plan was lodged within the required time and no request was made to Council by the 
Applicant to extend the currency period for the subdivision approval.  The subdivision approval 
issued in 2004 therefore lapsed on 6 August 2008. 
 
Current Application – Reconfiguration of a Lot 
 
On 3 September 2008 an application was lodged to reconfigure the land into two lots. The 
development sought to divide the land in halves.  The lower lot to be accessed from the 
elevated part of Murphy Street, utilising part of an existing, privately constructed driveway.  The 
upper lot is to be accessed from Island Point Road using part of the existing cut and 
unconstructed track.   
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The application was accompanied by a request for assessment against the superseded 1996 
Douglas Shire Planning Scheme. At the Ordinary Meeting held on 25 September 2008 Cairns 
Regional Council resolved that the application be assessed against the superseded Scheme.  
Cairns Regional Council initially issued a Preliminary Approval which was later amended to a 
Development Permit through the negotiated decision process.  Council was not in a position to 
refuse the application.  Council approved the application and a copy of the Negotiated Decision 
Notice is included in Appendix 1. 
 
A condition of the approval requires the owner to “construct access to each of the proposed lots 
from adjacent the carriageway to the lot boundary” and “incorporate a concrete crossover and 
apron.” There is no specific requirement that the access be fully sealed.  Conditions also 
required service conduits adjacent to the driveways and drainage works and a drainage 
easement on the land.  The approved plans detail the drainage works required to be 
constructed.   
 
The current approval is due to expire on 28 May 2014.  The approval states that a further 
Development Permit for Operational Work is required.  The Operational Work approval is 
required to undertake and construct infrastructure, such as road accesses from Island Point 
Road and Murphy Street, drainage infrastructure and connection to services.  To date no 
application has been lodged for a Development Permit for Operational Work for this approval.   
 
Background – Material Change of Use (MCU) 
 
First Dwelling House Approval (Lapsed 2004) 
 
Application was approved in March 2000 for the development of a Dwelling House on the land. 
The application as lodged by the previous land owners. The application as lodged under the 
1996 Planning Scheme under which the development of a House was a “Column 3B 
Development,” meaning that Council could only apply conditions to the approval.  Council could 
not refuse this application. Access to the proposed House was to utilise the “existing track” off 
Island Point Road and the proposed House was to be sited on the upper hillside of the land 
utilising the narrow bench cut some time previously.  The Douglas Shire Council issued an 
approval on 1 March 2000.   
 
Conditions of the approval limited the building height to ten metres, required the building be 
setback from the eastern side boundary and required site and drainage works in accordance 
with a Geotechnical report by Golder Associates. By siting the House on the upper part of the 
land the existing gully on the lower part could be utilised to carry stormwater from the House 
above. While the application and the accompanying Engineer’s report referred to the 
development of one House on the land, the Golder Associates Geotechnical report referred to 
the subdivision of the land into two allotments and the construction of a House on each lot.  The 
September 1999 Golder report stated, “At the time of fieldwork the cut bench and track were 
overgrown with small tress and shrubs.”  The report gave particular attention to the batters on 
the land and those in the Murphy Street road reserve, stating that these should be supported by 
retaining walls.  The report required the construction of drainage works and use of pole or pier 
footings.  The Site Plan in this report details the proximity of the toe bank and the top bank for 
the adjacent Murphy Street road reserve and the report commented, “Potential for further 
instability of the cut batter along Murphy Street is considered high.  Although this batter is about 
10m to 15m outside the property boundary, its ongoing instability may eventually affect access 
to the lower lot.” The Golder Site Plan is included in Appendix 2.   
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The “Column 3B Development,” approval had a currency period of four years commencing 1 
March 2000.  The approval was not acted on and lapsed.  
 
“Duplex Apartments” and Dwelling House (Invalid and / or Lapsed in 2010)  
 
On 1 September 2006 two applications were lodged with the former Douglas Shire Council. One 
application was for the development of “Duplex Apartments” to be constructed on the lower part 
of the land with access from Murphy Street.  The other application was for a House to be 
constructed on the upper part of the land with access from Island Point Road.  Both applications 
were made over the entire Lot 131 on PTD2094. Both applications were lodged under the 1996 
Planning Scheme, which at that date was a transitional planning scheme.  The site plan 
accompanying the applications is included in Appendix 2. 
 
The applications were accompanied by a Geotechnical report by Douglas Partners that 
identified the land having slopes generally of 20o with some parts between 30o- 40o.  The report 
raised concern with leaning trees as a sign of soil creep and noted particular concern with the 
“easternmost townhouse.”  The report called for drainage infrastructure, planting of deep rooted 
vegetation and engineered retaining walls.  Particular attention was noted for the piers but no 
specific comment was made regarding the Murphy Street road reserve batters.   
 
There is no definition under the Douglas Shire Planning Scheme 1996 for “Duplex Apartments” 
and this application was a ‘not properly made’ application and the application was considered 
invalid.  This application for the House (TPC1271) was approved without conditions.  The 
approval was as a result of the assessment not being undertaken within the statutory 
timeframes (s6.1.30 (5)(a) Integrated Planning Act 1997).  TPC1271 provides for the 
construction of a dwelling on the existing bench within the northern portion of the lot. This 
approval lapsed in October 2010. 
 
Multiple Dwellings and Dwelling House – Current Application 
 
Application was received on the 2 September 2008 for “Material Change of Use for purpose of 2 
Multiple Dwelling Units and Dwelling House.” The application was accompanied by a request for 
assessment against the superseded Planning Scheme.  The plans detailed: two units on the 
lower part of the land with access from Murphy Street partly via an existing sealed driveway; 
and one, large unit on the upper part of the land with access from Island Point Road.  The plan 
included the proposed boundary lot alignments being concurrently sought under a mutually 
exclusive application for lot reconfiguration.   
 
Under the 1996 Planning Scheme the use of “Multiple Dwelling” is an Administrative definition, 
not a Land Use definition.  The definition of Multiple Dwelling includes Multiple Dwellings 
(Tourist) and Multiple Dwellings (Residential).   
 
On the 15 September 2008 the application was amended to “two Multiple Dwellings 
(Residential) and a Dwelling House.”  Council considered the request at the Ordinary Meeting 
held on 25 September 2008. The Council agenda report described the application as being for 
“Material Change of Use for two (2) Multiple Dwellings (Residential).” Copy of the plan that was 
considered by Council is included in Appendix 2.  Council resolved to support the request for 
the assessment against the superseded Planning Scheme.  The subsequent Acknowledgment 
Notice stated also this limited description of the land use to two (2) Multiple Dwellings 
(Residential).”   
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The Applicant’s response to Council’s request for further information on 23 October 2009 
included amended plans showing two multiple dwellings over the whole of the land.  The report 
accompanying the response stated that the use component of the application was amended, “to 
exclude the Multiple Dwellings (residential) – 2 units and include a single Dwelling House on 
proposed Lot 2.”  The report noted that a deemed approval was current for the Dwelling House 
on the upper part of the land (proposed Lot 1).  The response did not include the appropriate 
IDAS forms to amend the description of the use.  Clarification was sought from the Applicant as 
the amended plans clearly depicted two, separate residences on the land.  Despite this request 
for clarification the Applicant undertook public notification stating the proposed use, 
“Development Permit for Material Change of Use (Impact Assessment) for Multiple Dwellings 
(Residential) - for 2 Dwelling Houses.”  The clarification of the proposed use does not appear to 
have been resolved.  Technically the Scheme defines that more than one house on a lot is 
Multiple Dwellings (Residential).   
 
The amended plan included the vehicle access infrastructure in the Owen Street road reserve 
repeats the drainage Engineer’s design for the ROL application, namely the elevated vehicle 
access from Island Point Road through the Owen Street road reserve, and also includes an 
elevated vehicle turning platform in the road reserve.  These works are significant and would 
require substantial works in the road reserve by way of footings, cuts, batters and removal of 
vegetation that would fetter Council’s ability to deal with the road reserve in the future.  There is 
no condition for the maintenance of the access and infrastructure in the road reserve post 
construction and costs would normally fall to Council.   
 
Council resolved to recommend that the Iconic Places Panel support the application subject to 
conditions.  The Iconic Places Panel initially issued a Preliminary approval that was upgraded to 
a Development Permit through a negotiated decision process.  The Approval describes the 
development as “Development Permit for a Material Change of Use – Multiple Dwellings 
(Residential)(Impact Assessable).”  The negotiated Decision (Development Permit) issued on 3 
September 2010, has a four year currency 
 
On the 5 October 2010 Council approved the landscape plan.  A copy of the approved plan is 
included in Appendix 2.  Council approved changes to the design of the Multiple Dwellings on 
the 5 July 2011.  The issue of the amended approval did not vary the currency period and the 
description of the development is stated as “Multiple Dwellings – 2 units.”  The Development 
Permit is due to expire on 3 September 2014.  A copy of the amended approval is included in 
Appendix 2. 
 
Applicant’s Request  
 
Under the Sustainable Planning Act 2009 the approval has a four year currency period.  The 
land owners have requested Council extend the period of the approvals to 23 September 2016.  
The Applicant nominated reasons by which Council should support this request which are 
included in Appendix 3.  These are summarised as follows: 
 
ROL & MCU 
 
a. Market conditions have been supressed and constrained the development and sale of the 

lots and houses. 
 
b. The process of amending the MCU approval has delayed the development.  The 

Applicant’s is now aware of development on other land and the design requirements of 
that land.  The Applicant is currently reviewing the original conditions and further time is 
required to respond to Council to achieve compliance with those conditions. 
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c. There is local benefit to the construction of additional dwellings in Port Douglas. 
 
d. There is long term benefit by the development increasing the number of residents in Port 

Douglas. 
 
ROL 
 
e. The development is one house on each of the proposed new lots.  The reconfiguration is 

consistent with the purpose of the Reconfiguration of a Lot Code. 
 
f. The development will be similar to other development on Flagstaff Hill containing lots of 

equivalent size, maintaining and protecting the environmental and scenic values of 
Flagstaff Hill.  The proposed lots are consistent in area and dimensions to other lots within 
the general vicinity and in particular the area located between Island Point Road and 
Murphy Street. 

 
g. The development is an efficient use of land and consistent in size and dimensions to other 

lots. The lots will be suitable for well designed houses that are appropriate to this location. 
 
h. Both lots have convenient road access.  The current conditions demonstrate that 

infrastructure can be provided in an efficient manner.  The connectivity to the existing road 
network will provide opportunities for walking and cycling. 

 
i. Both lots meet the acceptable solution in respect to minimum dimensions.  

Notwithstanding the lots have areas of 1,012m2, below the acceptable measure of 
1,500m2 the development meets the Performance Criteria which is the overarching 
planning intent for this requirement.   

 
MCU 
 
j. The approval of the Negotiated Decision and the Amended Approval were issued after the 

introduction of the current Scheme and therefore regard was given to the planning intent 
of the current Scheme. 

 
k. The MCU application was lodged concurrently with the ROL application.  
 
l. No submissions were received during the public notification period. 
 
m. The Iconic Places Panel and the Cairns Regional Council had a “joint role” in the planning 

approval process. 
 
n. Following negotiations with Cairns Regional Council as part of providing a response to the 

Information Request the Application was amended to request approval for one (1) house 
on the upper lot and one (1) house on the lower lot.  The reference to Multiple dwellings 
was based on advice from Council that the lot had not yet been subdivided.  The proposal 
was publically notified in that form.  The approval made reference to the approved plans 
that showed one house on the upper lot and one house on the lower lot. 
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o. The Negotiated Decision after the adoption of the current Scheme. Council amended the 
approval after the adoption of the current Scheme and therefore had regard to the intent 
of this document.  Both the Negotiated Decision and the Amended Approval refer to two 
dwelling houses and to approved plans showing one (1) dwelling house on the upper lot 
and one (1) dwelling house on the lower lot.  Given this description the development could 
not revert to its original form of three units on the land.  Council’s determination to amend 
the approval had regard to S374 SPA and therefore the requirements of current planning 
instruments. 

 
Planning Assessment 
 
In deciding a request made under s.383 SPA Council as assessment manager must only have 
regard to the following matters in deciding a request to extend the relevant period of an 
approval: 
 

“(a) the consistency of the approval, including its conditions, with the current laws 
and policies applying to the development; and 

(b) the community’s current awareness of the Development Permit; and 
(c) whether, if the request were refused – 
 (i) further rights to make a submission may be available for a further 

development application; and 
 (ii) the likely extent to which those rights may be exercised; and 
(d) the views of any concurrence agency for the approval.” S.388 SPA 

 
a) Consistency of the approval with current requirements 
 
 State Planning Policy – Far North Queensland Regional Plan 2009-2031 
 
 The Policy particularly states, 
 
 “2.3.2 On coastal hill slopes and headlands contained between the boundary of the Wet 

Tropics World Heritage area to the west and the Great Barrier Reef lagoon to the east; 
and from the Daintree River to the north and Cardwell Gap to the south: 
 
a) in the urban footprint and rural living area, reconfiguring a lot and other development 

inconsistent with a council planning scheme avoids slopes greater than 1:4 or 
upwards to and including the ridgeline unless there is an overriding need for 
essential community service infrastructure. 

 
b) in the regional landscape and rural production area, development inconsistent with a 

council planning scheme avoids slopes greater than 1:6 or upwards to and including 
the ridgeline. 

 
c) community consultation is undertaken for development on slopes greater than 1:4 

and upward in the urban footprint and rural living area and on slopes greater than 
1:6 and upward in the regional landscape and rural production area. 

 
 The Regional Plan came into effect in February 2009, after the lodgement of the 

application made against the superseded Scheme and remains current.  The land is in the 
urban footprint and has slopes in excess of 1:4. The use of Multiple Dwellings is reflected 
in the current Scheme as Multi-Unit housing and this is an inconsistent use on the land.  
The Approvals are inconsistent with the Regional Plan which is a State Planning Policy. 

  



Ordinary Meeting 18 February 2014 
 

 Douglas Shire Planning Scheme 2008 
 
 An assessment against the current Douglas Shire Planning Scheme is as follows. 
 
 Douglas Shire Planning Scheme Assessment - ROL 
 

Douglas Shire 
Code 

Applicability 
Compliance 

Locality Port Douglas and Environs Locality Code  Does not comply 

Planning Area Residential 1 (Special Management Area 1)  Does not comply 

Defined Use No use specified – only ROL  - 

Overlay Codes 

Acid Sulfate Soils Code  - 

 

Cultural Heritage and Valuable Sites Code 

 

 

Has not been 
sufficiently 

demonstrated 

Natural Hazards Code (bushfires only)  -  

General Codes 

Design and Siting of Advertising Devices Code  - 

Filling and Excavation Code  - 

Landscaping Code  - 

Natural Areas and Scenic Amenity Code  - 

Reconfiguring a Lot Code  Does not comply 

Vehicle Parking and Access Code  - 

Sustainable Development Code  - 

Amendment 
 

Vegetation Management 

 Has not been 
sufficiently 

demonstrated 

 
 Compliance Issues 
 
 Port Douglas and Environs Locality Code 
 
 The development does not meet the Code Purpose to, “protect sensitive environments 

and natural features which give Port Douglas its distinctive character and identity, in 
particular … Flagstaff Hill.”   

 
 Performance Criteria 4 requires, “Development sites are provided with efficient and safe 

vehicle Access and manoeuvring on Site and to the Site, to an acceptable standard for the 
Locality.”  Significant concern is held with the proposed vehicle access.  The access from 
Murphy Street is subject to instability and is not adequately complemented with stabilising 
engineering works to the batters.  The geotechnical report accompanying the response to 
further information does not give particular detail to the access track from Island Point 
Road and instead concentrates on the benching and works on the land.   

 
 No particular design detail is included in the Approved Plans for the Island Point Road 

access.  The drainage Engineer’s report states that access from Island Point Road will be 
via an elevated driveway.  Detail of this access design is included in Appendix 1 and also 
shows an elevated turning bay with the road reserve.  While this plan is not tabled in the 
Approval as the “Approved Plan” it does form part of the application.  All road 
infrastructure including batters, will need to be retained with engineering works which will 
become a Council asset and a future on-going Council responsibility.  The development 
does not meet the Performance Criteria 4 or PC1, “Buildings and structures complement 
the height of surrounding development.”  At the point the Island Point Road access meets 
the land this elevated platform is 9.7m above ground level. 
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 The development is inappropriate to development to Flagstaff Hill and detracts the Hill’s 
importance as a natural landmark feature of Port Douglas. 

 
 Residential 1 (Special Management Area 1) & Culturally Valuable Sites 
 
 The development of an additional lot and associated, elevated vehicle access platform 

from Murphy Street is a significant impact on the landscape character of the surrounding 
area.  The proposal is an overdevelopment and is not responsive to the site constraints 
the development does not meet the Purpose or the Performance Criteria of these Codes. 

 
 Reconfiguring a Lot Code 
 
 Amongst other matters the Code Purpose seeks development protect the Shire’s scenic 

and environmental values, achieves good urban outcomes, safe, convenient and 
attractive neighbourhoods.  The Code requirement to consider environmental constraints 
clearly reflects the Acceptable Measure of new lots achieving at least 1,500m2 in the 
Residential 1 Planning area within the Special Management Area 1 – Flagstaff Hill. The 
additional lot is and its associated access from Island Point Road is inconsistent with the 
Code.  

 
 Should the lots be reconfigured prior to the expiry of the approval the form of development 

is likely to enable a House to be constructed on each lot.  However, there is no current 
approval for Houses. 

 
 

 Douglas Shire Planning Scheme Assessment - MCU 
 

Douglas Shire 
Code 

Applicability 
Compliance 

Locality Port Douglas and Environs Locality Code  Does not comply 

Planning Area Residential 1 (Special Management Area 1)  Does not comply 

Defined Use Multi-Unit Housing   Does not comply 

Overlay Codes 

Acid Sulfate Soils Code  - 

Cultural Heritage and Valuable Sites Code  Does not comply 

Natural Hazards Code  - 

General Codes 

Design and Siting of Advertising Devices Code  - 

Filling and Excavation Code   Requires further 
demonstration  

Landscaping Code   Does not comply 

Natural Areas and Scenic Amenity Code  - 

Reconfiguring a Lot Code  - 

Vehicle Parking and Access Code  Does not comply 

Sustainable Development Code  Has not been 
sufficiently 

demonstrated 

Amendment 
Vegetation Management  Has not been 

sufficiently 
demonstrated 

 

 Compliance Issues 

 Port Douglas and Environs Locality Code 
 
 For similar reasons as stated above for the ROL the Material Change of Use development 

is inconsistent with the Code. 
  



Ordinary Meeting 18 February 2014 
 

 Significantly, the proposed MCU is an impact (inconsistent) use and does not meet the 
Performance Criteria to establish uses consistent with the outcomes sought by the 
Scheme nor the Purpose to, “maintain and enhance the residential character and amenity 
of established residential neighbourhoods.” 
 
Residential 1 (Special Management Area 1) & Cultural Heritage 
 

 For similar reasons as stated above for the ROL the Material Change of Use development 
is inconsistent with the Code. 

 
 The development of a raised vehicle access or other substantial private use infrastructure 

through the Owen Street road reserve is inconsistent with the pattern and form of 
development on Flagstaff Hill and is likely to fetter Council’s ability to deal with the road 
reserve in the future. 

 
 Multi-Unit Housing 
 
 The Code Purpose are to, “to ensure that Multi Unit Housing / Holiday Accommodation 

are compatible and complementary with surrounding development, with regard to scale, 
bulk, appearance and streetscape” and “to ensure that Multi Unit Housing / Holiday 
Accommodation does not adversely impact on the natural environment.”  Significant 
concern is raised with the raised access from Island Point Road through the Island Point 
road reserve and the associated raised vehicle turning area.  The access is bulky in 
appearance, is out of scale with other roads in the area and adversely impacts on the 
natural environment.  The development does not meet the Purpose of the Code.  

 
 Landscaping Code 
 
 Concern is raised with landscaping on the road reserve, outside the land.  These areas 

are intended to be used to extend the garden and surrounds to the units.  These areas are 
generally unstable.  Council is responsible for road reserve areas and liability lies with 
Council. 
 
Vehicle Parking and Access Code 
 
The raised vehicle access from Island Point Road does not meet the Code Purpose.  The 
development is inconsistent with the streetscape character and local character.  The use 
of the road reserve area for vehicle turning is inappropriate.  
 
The access from Island Point Road utilises the road reserve for a manoeuvring area.  
Detail of the approved design is included in Appendix 1. As the infrastructure will be 
constructed in Council’s road reserve Council will become the asset owner and 
responsible for its future maintenance.  The infrastructure imposes on the ability for future 
development of the road reserve, erodes the naturally re-vegetating landscape and 
provides benefit to a single property. The development does not meet the current Scheme 
requirements and standards.  
 

b & c) Community awareness – Further submissions 
 
 The community is aware of the limited period of approval and that a new Scheme now has 

effect over the land which is dissimilar to that under which the application was determined.   
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 The community is not aware of the request for the extension of the period of approval 
other than the reporting of this matter to Council for determination.  Should the application 
be refused and a new application be lodged then the community will be able to lodge 
submissions and these submitter’s would hold third party appeal rights.  The public 
notification for the application was under the use of Multiple Dwellings where the use was 
impact assessable.  Under a current application the use would be impact (inconsistent). It 
is likely submissions will be lodged.  

 
d) Concurrence agency views 
 
 None applicable. 
 
Infrastructure Charges 
 
These remain applicable for the life of the approval.  Council’s Policy has not varied the amount 
due, except indexing, since the issue of the approval. 
 
Planning Conclusions 
 
Council agreed with the Applicant’s original request and resolved to consider the application 
under the Superseded Scheme offering the Applicant the ability to develop under a superseded 
Scheme, rather than potentially paying compensation for the loss of rights.   
 
The development applications are not linked.  The applications were submitted separately, were 
assessed separately and approved separately.  The consideration of an extension of time 
cannot impose further conditions on the approvals.  The Applicant’s submission that the 
applications are in effect only for a one into two lot subdivision with a House on each is 
incorrect.  While that is one possible outcome the nature of the approvals is potentially much 
broader. 
 
Council’s consideration of any amendments to the approvals is considered on the basis of the 
original assessment, being against the superseded Scheme.  A Negotiated Decision is still 
considered an assessment against the Superseded Scheme.  By agreeing to assess against 
the Superseded Scheme Council was bound by the Integrated Planning Act 1997 to assess 
only against that Scheme.  Determinations on minor amendments do not open a whole 
assessment against the current Scheme.  
 
Under the current Douglas Shire Planning Scheme the land lies within the Residential 1 
Planning Area of the Port Douglas & Environs Locality in the Special Management Area of 
Flagstaff Hill.  The approved MCU development is tabled by the current Scheme as “impact 
(inconsistent) development.”  The current Scheme seeks the development of Houses in this 
area. The current Scheme seeks a lower density of development through lot sizes.  The 
expected outcome under the current scheme would be a single House on the land. 
 
The Development Permits are not consistent with current planning requirements. Given that the 
current Scheme seeks significantly different outcomes to that of the 1996 Scheme it is not 
considered appropriate that the requests be supported. 
 
If the Applicant is of the opinion that the developments are appropriate under the current 
Scheme then there would have been no need for a superseded Scheme lodgement.   
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The impact of the development will result in a negligible difference in housing and resident 
population in Port Douglas.  There is no defined need for the development other than the 
individual benefit to the current land owner. The personal economic circumstances of the land 
owner and the general downturn in global and local economies are not matters Council is 
permitted to consider under the Sustainable Planning Act 2009 for extending the approvals. 
 
The developments are significantly outside the future direction set by the current Scheme.  
Agreement to extend these approvals would set a precedent of support for similar development 
against the current Scheme.  
 
 



Ordinary Meeting 18 February 2014 
 

APPENDIX 1:  DEVELOPMENT PERMITS ISSUED FOR ROL 
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ISLAND POINT ROAD ACCESS (DRAINAGE ENGINEER’S REPORT) ROL 
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APPENDIX 2 DEVELOPMENT PERMITS ISSUED FOR MCU 
TPC 1271 – Site Plan Accompanying Douglas Partners Geotechnical Report for House and “Duplex Units” 
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GOLDER SITE PLAN – LOCATION OF BATTER IN MURPHY STREET ROAD RESERVE 
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ORIGINAL PLANS FOR DA 8/35/81 – SUPERSEDED SCHEME APPLICATION FOR TWO MULTIPLE DWELLINGS AND A HOUSE 
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AMENDED PLANS FOR DA 8/8/81 (RESPONSE TO CRC REQUEST FOR FURTHER INFORMATION) 
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APPROVED LANDSCAPE PLAN DA 8/35/81 
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CURRENT MCU APPROVAL FOR MULTIPLE DWELLINGS 
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APPENDIX 3: APPLICANT’S SUPPORTING REASONS 
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