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5.2.  69-73 MURPHY ST, PT DOUGLAS, MULTIPLE DWELLINGS REQUEST 
TO EXTEND APPROVAL

REPORT AUTHOR(S) Jenny Elphinstone, Senior Planning Officer

GENERAL MANAGER Nick Wellwood, General Manager Operations

DEPARTMENT Development Assessment and Coordination

PROPOSAL Request Extension to Relevant Period for the Material Change 
of Use (Impact Assessment) Multiple Dwellings- Residential

APPLICANT R W Allen
C/- MiCorp Property
PO Box 7777
CAIRNS  QLD  4870

LOCATION OF SITE 69 & 71-73 Murphy Street, Port Douglas

PROPERTY Lot 516 on PTD PLN 2094 and Lot 2 on RP724386

LOCALITY PLAN

Figure 2 - Locality Plan
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LOCALITY Port Douglas and Environs

PLANNING AREA Residential 1

PLANNING SCHEME Douglas Shire Planning Scheme 1996

STRATEGIC PLAN Urban

DCP DCP 2 Port Douglas, Low Density Residential & Special 
Area Of Flagstaff Hill (Note the adjacent Esplanade Road is 
included in an Open Space designation.)

REGULATORY MAP Land is included in the 7.2.1 Area and included in the Low 
Density Area

ZONE Residential B

REFERRAL AGENCIES None currently applicable

NUMBER OF SUBMITTERS 24 Submissions to the original application

STATUTORY 
ASSESSMENT DEADLINE

13 February 2017

APPLICATION DATE 22 December 2016 (Request to extend).

RECOMMENDATION

That Council approves the request for a two (2) year extension to the relevant period 
for the Development Approval for a Material Change of Use for Multiple Dwellings- 
Residential, over land described as Lot 516 on PTD PLN 2094 and Lot 2 on RP724386, 
located at 69 and 71-73 Murphy Street, Port Douglas, in accordance to the judgement 
dated 4 February 2013 for Planning and Environment Appeal 110 of 2011 held at 
Cairns and subject to the following:

A. The Applicant is advised that:

1. An Infrastructure Charges Notice is issued in respect to the development 
and requested extension in accordance with the Sustainable Planning Act 
2009; and

2. The charge levied for the supply of trunk infrastructure is payable to 
Council towards the provision of trunk infrastructure in accordance with 
the Adopted Infrastructure Charges Notice (a copy of which is attached for 
reference purposes only).  The Adopted Infrastructure Charges Notice will 
be provided under cover of a separate letter.

The amount in the Adopted Infrastructure Charges Notice has been 
calculated according to Council’s Adopted Infrastructure Charges 
Resolution.
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Please note that this Decision Notice and the Adopted Infrastructure 
Charges Notice are stand-alone documents.  The Sustainable Planning Act 
2009 confers rights to make representations and appeals in relation to a 
Decision Notice and an Adopted Infrastructure Charges Notice separately.

The amount in the Adopted Infrastructure Charges Notice is subject to 
index adjustments and may be different at the time of payment.  Please 
contact Development Assessment and Coordination at Council for review 
of the charge amount prior to payment.

The time when payment is due is contained in the Adopted Infrastructure 
Charges Notice.

EXECUTIVE SUMMARY

Approval issued by the Planning and Environment Court for the development of a former 
quarry for six Multiple Dwellings (Residential).  The approval was for land uses under the 
superseded 1996 planning scheme.   The approval is due to expire four years from 4 
February 2013.  Request has been made by the land owner for a two year extension to the 
relevant period.  SPA gives ability to Council to consider the request for an extension despite 
the approval having issued by the Court.  In considering the request to extend Council is 
unable to amend conditions of the approval.  The request is considered respective to the 
approval including the conditions against current planning requirements.  The current 
scheme does not support the proposed use, being an impact assessable (inconsistent) use. 
However, should an application be lodged the development could be supported and 
considered sustainable having regard to SPA, as the conflict with the scheme is justified on 
planning merit.  The proposed planning scheme recognises the nuances of the land and the 
need for suitable development in order to mitigate risk of landslide hazard.  The development 
once constructed will stabilise and retain Murphy Street above the land. The report supports 
the request for a two year extension to the approval.

TOWN PLANNING CONSIDERATIONS

Background

Cairns Regional Council approved a request for assessment of a development application 
for a material change of use for Multiple Dwellings – Residential under the 1996 Planning 
Scheme.  This decision meant that the subsequent application assessment was limited only 
to the 1996 (superseded) planning scheme.  The development application was supported by 
the Cairns Regional Council and a Decision Notice to approve subject to conditions was 
determined and issued by the Iconic Places Panel. A neighbour appealed the decision and a 
Court Judgement released by consent of the parties with amended conditions. A copy of the 
Judgement is included in Attachment 1.

Since the issue of the approval the ability to apply for superseded scheme applications 
respective to the 1996 Planning Scheme has lapsed.  Council adopted a draft major 
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amendment to the Planning Scheme that was exhibited in 2016.  The land owner has lodged 
a submission supporting the proposed scheme amendment.  

Proposal

The development Approval has a relevant period of Four (4) years that is due to expire on 
4 February 2017.  The Applicant has requested a two (2) year extension.

Planning Considerations

Sustainable Planning Act 2009

Section 388 of the Sustainable Planning Act 2009 provides the basis for the assessment of 
requests for extension of the relevant period.

In deciding a request, the assessment manager must have regard to:

(a) the consistency of the approval, including its conditions, with the current laws 
and policies applying to the development, including, for example, the amount and 
type of infrastructure contributions, or infrastructure charges payable under an 
infrastructure charges schedule; and

(b) the community’s current awareness of the development approval; and

(c) whether, if the request were refused—

(i) further rights to make a submission may be available for a further 
development application; and

(ii) the likely extent to which those rights may be exercised; and

(d) the views of any concurrence agency for the approval given under section 385.

(a) Consistency of the approval with current requirements.

State Matters

The land is in an urban area identified by the Regional Plan.  The development is 
consistent with the State requirements.  There has been no relevant change to the 
State Planning Policy since this issue of the Negotiated Decision Notice.  

Douglas Shire Planning Scheme Assessment

The Planning Scheme has changed since the issue of the Approval.  

The current 2006 Planning Scheme states the use is impact assessable (inconsistent) 
and is not supported by the Scheme.  However, the draft exhibited Scheme identifies 
the site, acknowledges its individuality and difference from others fronting Murphy 
Street and has zoned the land Tourist Accommodation.  Under the proposed draft 
scheme the use will be code assessable development, and an expected and 
anticipated land use.  An assessment against the proposed draft scheme is tabled as 
follows.
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Douglas Shire
Code 

Applicability
Compliance

Zone Tourist Accommodation 

Meets acceptable 
solutions or adequately 

addressed through 
conditions.

Local Plan Sub-precinct X -

Defined Use Multiple dwelling 
Adequately addressed 

through conditions.
Acid Sulfate Soils Overlay



While mapped, 
considered satisfactory 

due to nature of previous 
quarrying activity.

Bushfire Hazard Overlay



Part Potential Impact 
Buffer. Inappropriate 

mapping given specific 
urban location and form of 

development. 
Coastal Processes Overlay 

Coastal Zone. Complies 
through conditions.

Dwelling House Overlay X -

Flood and Storm Tide Inundation Overlay X -

Hill Slopes Overlay


Part of premises affected 
by hill slopes. Satisfactory 

though conditions.
Landscape Values Overlay



Part Scenic route buffer/ 
view corridor, part coastal 

scenery. Satisfactory 
through conditions.  

Natural Areas Overlay X -

Places of Significance Overlay 
Flagstaff Hill. Satisfactory 

through conditions.
Potential Landslide Hazard Overlay



Potential Landslide 
hazard. Satisfactorily 

addressed through design 
and conditions.

Transport Network (Pedestrian and Cycle) 
Overlay

X -

Transport Network (Road Hierarchy) Overlay



Murphy Street – Access 
Road, Esplanade – not 

rated. Satisfactory 
through conditions. 

Overlay Codes

Transport Network (Transport Noise Corridors) 
Overlay

X -

Access, Parking and Servicing Code  Complies

Advertising Devices Code X -

Environmental Performance Code x -

Filling and Excavation Code 
Complies through 

conditions.
Infrastructure Works code 

Complies through 
conditions.

Other Codes

Landscaping Code 
Complies through 

conditions.
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Reconfiguring a Lot Code X -

Ship-sourced Pollutants Reception Facilities in 
Marinas code

X -

Vegetation Management Code 
Complies through 

conditions.

Compliance Issues

None.  

The development was designed with the following inherent outcomes:

a. to stabilise the back face of the former quarry and mitigate further erosion of the public 
road, Murphy Street; and

b. to provide a suitable infill have respect to the height and outlooks of surrounding 
developments.  

The current approval underwent a public notification process and submitter (neighbour) court 
appeal through which the specific needs of both the site and neighbouring developments 
were considered.  The conditions of the consent approval reflect the technical requirements 
of the Planning Schemes (both the 1996 and proposed 2017 scheme) and the amenity for 
neighbouring residents.   Lodgement of an application under the proposed scheme would 
produce a similar set of conditions.

(b) The community’s current awareness of the development approval. 

There is no signage on the land regarding the development proposal.  The use is 
impact assessable in the current scheme and public notification would be required.  
However, development under the proposed scheme would be code assessable and no 
public notification would be required. Enquiries with Council or review of the Scheme 
would identify this level of assessment and that no public notification could be 
expected to occur.

(c) Further rights for submissions and extent rights are exercised.

Under the current scheme the development is impact assessable (inconsistent) land 
use and an application would undergo assessment against the whole of the Scheme 
and undergo public notification. The instability of the former quarry face and 
subsequent risk to the hill area above, including Council road, are such that give merit 
to the form and land use proposed.  There is benefit to the community in this instance 
and it is unlikely that a planning refusal based on a limited argument of not supporting 
an impact inconsistent use is sustainable in these circumstances. The current 
development has already undergone thorough examination and assessment of impact 
on the amenity of neighbouring land and the conditions of the approval reflect these 
needs. 

The proposed draft scheme reflects the nuances of the land in the proposed Tourist 
Accommodation Zoning. Under the proposed draft scheme the level of assessment 
reduces in the proposed scheme to code assessable there will be no further rights to 
make a submission.  The land is included in the Tourist Accommodation Zone in the 
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proposed Scheme and therefore it is anticipated that Multiple Dwellings will be 
developed on the land.

 (d) Concurrence agency consideration.

There is no applicable concurrence agency.

ADOPTED INFRASTRUCTURE CHARGES

The original request for superseded scheme assessment was lodged and assessed against 
the Integrated Planning Act 1997 (IPA). The subsequent development application was 
lodged under IPA and determined under the transitional provisions and the Court appeal 
provisions of SPA. Conditions of the consent judgment require the payment of developer 
contributions for water supply and wastewater contributions with no credit available for the 
vacant land, as per the Council’s Developer Contributions Policy relevant at the time. SPA 
provides the ability to continue to apply these conditions.   

Under the current regime of Adopted Infrastructure Charges credit applies for existing vacant 
lots.  Refer to Attachment 2 to view calculations. 

COUNCIL’S ROLE

Council can play a number of different roles in certain circumstances and it is important to be 
clear about which role is appropriate for a specific purpose or circumstance.  The 
implementation of actions will be a collective effort and Council’s involvement will vary from 
information only through to full responsibility for delivery.  

The following area outlines where Council has a clear responsibility to act:

Regulator: Meeting the responsibilities associated with regulating activities through 
legislation or local law.

Under the Sustainable Planning Act 2009 and the Sustainable Planning Regulation 2009, 
Council is the assessment manager for the application.

ATTACHMENTS 

1. Planning and Environment Court (Cairns) Appeal 110 of 2011 Consent Judgement 
dated 4 February 2013. [5.2.1]

 
2. Infrastructure Charges Notice [5.2.2]
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