PO Box 723 Mossman Qld 4873
www.douglas.qld.gov.au
enquiries@douglas.gld.gov.au
ABN 71 241237 800

DOUGLAS

SHIRE COUNCIL

Administration Office

64 - 66 Front St Mossman
23 August 2019 P 07 4099 9444

F 07 4098 2902

Enquiries: Daniel Lamond
Our Ref: MCUI2019_3100 (916248)
Your Ref: 18-385

Mossman Gorge Centre
C/- Louise Cameron-Urban Sync Pty Ltd
PO Box 2970
CAIRNS QLD 4870
Email: admin@urbansync.com.au or

Dear Sir/Madam

Development Application for Telecommunication Facilities
- Impact Assessable
At Gorge Road, Mossman Gorge and 212 Gorge Road, Mossman Gorge
Land Described as Lot 94 onSR257, Lot 7 on SP212661, Lot 152 on SR832

Please find attached the Decision Notice for the above-mentioned development application.

Please quote Council’s application number: MCUI 2019 3100 in all subsequent correspondence
relating to this development application.

Should you require any clarification regarding this, please contact Daniel Lamond on telephone
07 4099 9456.

Yours faithfully

Paul Hoye
Manager Environment & Planning

cc. State Assessment and Referral Agency (SARA) E: CairnsSARA@dsdmip.gld.gov.au

encl.

e Decision Notice

o Approved Drawing(s) and/or Document(s)

o Concurrence Agency Response

o Reasons for Decision - non-compliance with assessment benchmarks.
e Advice For Making Representations and Appeals (Decision Notice)
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DOUGLAS

SHIRE COUNCIL

Decision Notice

Approval (with conditions)

Given under section 63 of the Planning Act 2016

Applicant Details

Name: Mossman Gorge Centre

Postal Address: C/- Louise Cameron-Urban Sync Pty Ltd
PO Box 2970
CAIRNS QLD 4870

Email: admin@urbansync.com.au or

Property Details

Street Address: Gorge Road Mossman Gorge, 212 Gorge Road, Mossman
Gorge.

Real Property Description: LOT: 94 TYP: SR PLN: 257, LOT: 7 SP: 212661, LOT: 152 TYP:
SR PLN: 832

Local Government Area: Douglas Shire Council

Details of Proposed Development

Development Permit- Material Change of Use (Telecommunication Facilities) - Impact
Assessable

Decision
Date of Decision: 20 August 2019
Decision Details: Approved (subject to conditions)

Approved Drawing(s) and/or Document(s)

Copies of the following plans, specifications and/or drawings are enclosed.

Drawing or Document Reference Date
Site Plan- All Plan No: 18-385 DAO1 Rev: A | 18 December 2018
Site Plan- Lot 7 Plan No: 18-385 DA02 Rev: A | 18 December 2018
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Site Plan- Lot 94 Plan No: 18-385 DAO3 Rev: A | 18 December 2018

Site Plan- Lot 94 Lease Plan Plan No: 18-385 DA03.1 Rev: | 18 December 2018

A

Site Plan- Lot 152 Plan No: 18-385 DA0O4 Rev: A | 18 December 2018

Proposed Radio Tower- Site PR143136-1 A prepared by 13 June 2019

Plan

RPS Australia East Pty Ltd

Assessment Manager Conditions & Advices

1.

Carry out the approved development generally in accordance with the approved
drawing(s) and/or document(s), and in accordance with:

a. The specifications, facts and circumstances as set out in the application
submitted to Council; and

b. The following conditions of approval and the requirements of Council’s Planning
Scheme and the FNQROC Development Manual.

Except where modified by these conditions of approval

Timing of Effect

2.

The conditions of the Development Permit must be effected prior to Commencement of
Use, except where specified otherwise in these conditions of approval.

Limited Approval

3.

The Development hereby approved lapses at the expiry of agreement to lease the land
from the land owner or entity from which a lease may be attained. Prior to the lapse of the
life of the approval the telecommunications tower and all associated infrastructure must be
decommissioned and removed and the site reinstated to its original condition to the
satisfaction of the Chief Executive Officer. All costs associated with the decommissioning
and final removal shall be borne by the Applicant or entity that operates the tower at the
time of removal.

Health

4.

The facility must comply with all relevant State and National Standards in relation to
emission of light, vibration, odour and radiation.

The telecommunications facility must be operated in accordance with Radio
Communications (Electromagnetic Radiation — Human Exposure) Standard 2003 in
relation to the limits for continuous exposure of the general public to radio-frequency
electromagnetic energy or other Standard of the Commonwealth of Australia more
relevant at the time.

ADVICE

1.

All building site managers must take all action necessary to ensure building materials
and / or machinery on construction sites are secured immediately following the first
cyclone watch and that relevant emergency telephone contacts are provided to Council
officers, prior to commencement of works.
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2. This approval does not negate the requirement for compliance with all other relevant
Local Laws and other statutory requirements.

REFERRAL AGENCY CONDITIONS & REQUIREMENTS

Referral Agency Referral Agency Date Council Electronic
Reference Reference
State Assessment & 1905-11271 SRA 18 July 2019 911212

Referral Agency
(Department of

Infrastructure, Local

Government &
Planning

Refer to Attachment 2. Referral Agency Requirements. (Please note that these conditions /
requirements may be superseded by subsequent negotiations with the relevant referral

agencies).
Currency period

Under secti

for the approval

on 85(1)(a)(i) of the Planning Act 2016, the relevant period for the approval is

to be six (6) years starting from the day the approval takes effect.

Reasons for Decision

The reasons for this decision are:

1.  Sections 60, 62 and 63 of the Planning Act 2016:

a.
b.

C.

d.

the approved plan(s) and document(s);
the Conditions and Advices;

The development satisfies the benchmarks of the 2018 Douglas Shire
Planning Scheme Version 1.0; and

The development complies with the Planning Act 2016.

2. Findings on material questions of fact:

a.

3. Evide

a.

the development application was properly lodged to the Douglas Shire Council
on 30 April 2019 under section 51 of the Planning Act 2016 and Part 1 of the
Development Assessment Rules;

the application was properly notified;

the development application contained information from the applicant which
Council reviewed together with Council's own investigation of assessment
against the State Planning Policy and the 2018 Douglas Shire Planning
Scheme Version 1.0 in making its assessment manager decision.

nce or other material on which findings were based:

the development triggered assessable development under the Assessment
Table associated with the relevant zone codes;

Council undertook an assessment in accordance with the provisions of
sections 60, 62 and 63 of the Planning Act 2016; and
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c. the applicant’s reasons have been considered and the following findings are
made:

I. Subject to conditions the development satisfactorily meets the Planning
Scheme requirements.

Further Development Permits

Please be advised that the following development permits are required to be obtained before
the development can be carried out:

e All Building Work

Concurrence Agency Response

Note — Concurrence Agency Response is attached. This Concurrence Agency Response
maybe amended by agreement with the respective agency.

Rights to make Representations & Rights of Appeal

The rights of applicants to make representations and rights to appeal to a Tribunal or the
Planning and Environment Court against decisions about a development application are set out
in Chapter 6, Part 1 of the Planning Act 2016.

A copy of the relevant appeal provisions are attached.
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Approved Drawing(s) and/or Document(s)
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Concurrence Agency Conditions

RAG-N

SARA referance: 1905-11271 SRA
Council referenca: MCUI 310072018
Applicant referenca:  18-385

18 July 2019

Chief Executive Officer
Dowglas Shire Council

PO Box 723

Mossman Qld 4873
enquiriesi@douglas.gld.gov.au

Attention: Daniel Lamond

Dear Sirfdadam

el
Queensland

Governmaent

Oupariment of

State Developmant,
Manufacturing,
Infrastructure and Flanning

SARA response—212 Gorge Road, Mossman Gorge and

Mossman Gorge Road, Shannonvale
{Referral agency responsea given under section 56 of the Planning Act 2018)

The development application described below was confirmed as properly referred by the Department of
State Development, Manufacturing, Infrastructure and Planning on 17 June 2019,

Response
Outcome: Referral agency responsa — with conditions.
Date of response: 18 July 2019
Conditions: The conditions in Attachment 1 must be attached to any
development approval.
Advice: Advice to the applicant is in Attachment 2.
Reasons: The reasons for the referral agency response are in Attachment 3.
Development details
Description: Development permit  Material change of use for Placement and
operation of three (3) radio towears to
support the upgrade of the existing
telecommunications facilities used in
conjunction with the existing Visitor Centra
SARA role: Referral Agency.
Far Morth Queensland regional office
Ground Fleor, Car Graflon and Hartey
Strept, Caimns
Page 1af 7 PO Box 2358, Cairns QLD 4870
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1805-11271 SRA

SARA trigger: Schedule 10, Part 3, Division 4, Table 3 (Planning Regulation 2017)
Development application for a material change of use - clearing native
vegetation

SARA reference: 1905-11271 SRA

Assessment Manager: Douglas Shire Council

Street address: 212 Gorge Road, Mossman Gorge and Mossman Gorge Road,
Shannonvale

Real property description: Lots 7 on SP212661, 94 on SR257, and 152 on SR832

Applicant name: Voyages Indigenous Tourism Australia Pty Ltd T/A The Mossman
Gorge Centre

Applicant contact details: PO Box 2970

Caims QLD 4870
louise@urbansync.com.au

Representations

An applicant may make representations to a concurrence agency, at any time before the application is
decided, about changing a matter in the referral agency response (s5.30 Development Assessment Rules)
Copies of the relevant provisions are in Attachment 4.

A copy of this response has been sent to the applicant for their information.

For further information please contact Sue Lockwood, Senior Planning Officer, on 40373215 or via email
CaimsSARA@dsdmip.gld.gov.au who will be pleased to assist.

Yours sincerely

ik )
Jiln

Brett Nancarrow
Manager (Planning)

cc Voyages Indigenous Tourism Australia Pty Ltd T/A The Mossman Gorge Centre, louise@urbansync.com.au

enc Attachment 1 - Referral agency conditions
Attachment 2 - Advice to the applicant
Attachment 3 - Reasons for referral agency response
Attachment 4 - Change representation provisions
Attachment 5 - Approved plans and specifications

Depariment of State Development, Manufacturing. Infrastructure and Planning Page2of7
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1803-11271 SRA

Attachment 1—Referral agency conditions
(Under section 56(1)(b)(i) of the Planming Act 2016 the following conditions must be atiached to any development
approval relating to this application) (Copées of the plans and specifications referenced below are found at

Attachment 5)
No. Conditions Condition timing
Material change of use
Schedule 10, Part 3, Division 4, Table 3—The chief executive administering the Planning Act 2078
nominates the Director-General of the Department of Matural Resources, Mines and Energy to be the
enforcement authority for the development to which this development approval relates for the
administration and enforcement of any matter relating to the following condition(s):
1 Mo dearing of vegetation is to occur within areas identified as Area A | At all timas
{Part A') as shown on the attached Technical Agency Response
Flan (TARP) 1905-11271 SRA dated 15 July 2019,
2. Mo built structurs is to be established, constructed or located within | At all times
areas identified as Area B (Part B") as shown on attached Technical
Agency Responsa Plan (TARP) 1905-11271 SRA dated 15 July
2019
3. Any person(s) engaged or employed to carry out the glegring of Prior fo claaring
wegetation under this dewvelopment approval must be provided with a
full copy of this development approval and must be made aware of
the full extent of clearing authorised by this development approval.
Department of State Devedopment, Manufacturing, Infrastructure and Planning Page 3of T
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1805-11271 SRA

Attachment 2—Advice to the applicant

General advice
1.

Terms and phrases used in this document are defined in the Planning Act 2016 its regulation or

the State Development Assessment Provisions [SDAFP) v2 4. f a word remains undefined it has
its ordinary meaning.

Digital Data

To request an electronic file of the Derived Points (Attached to Plan: 1905-11271 SRA) as
contained in this technical agency response, email a request to the Department of Matural

Resources, Mines and Energy at northwegetation@dnrme.qgld.gov.au and include application
reference (1903-11271 SRA).

Depariment of State Devedopment, Manufacturing. Infrastructure and Planming Pagedof T
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1805-11271 SRA

Attachment 3—Reasons for referral agency response
(Given under section 56(7) of the Planning Act 20716)

The reasons for the department’s decision are:

#« The proposed development is bocated in an existing cleared area. There will be minimal impact on the
loss of vegetation and no impact on biodiversity, land degradation, connectivity and ecological
processes.

#« The proposed radio tower will mot result in an adverse impact on the underlying purpose and tenure
of the land as a water reserve as the radio tower presents a suitable level of separation from existing
water mains.

« Theare are no wetlands within 100m of the subjact lot and no watercourses and drainage features

within the proposed development area.

#«  There will be no adverse impacis to connectivity and ecological processes on the subject kot or in the
adjacent landscape.

#« Tha development proposal does not contribute to or accelerate land degradation through
waterlogging, or through the salinisation of groundwater, surface water or soil.

« |t is unlikely that the full extent of the fire break and safety buffer areas will be utilised.

Material used in the assessment of the application:

#« The development application material and submitted plans

#  Planming Act 2016

# Planning Regulation 2017

#« Tha Sfate Development Assessment Provisions (version 2.4), as published by the department
#« The Development Assessment Rules

« S5ARA DA Mapping systam

Depariment of State Devedopment, Manufacturing, Infrastructure and Planing Page Sof 7
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1805-11271 SRA

Attachment 4—Change representation provisions

{page lefl intentionally blank - refer o attachment 4)

Depariment of State Development, Manufacturing, Infrastructure and Planning Page Gof 7
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1805-11271 SRA

Attachment 5—Approved plans and specifications

{page left infentionally blank - refer o altachment 5)

Depariment of State Devedopment, Manufacturing. Infrastruchure and Planning Page 7 of 7

Doc ID: 916248 MCUI 2019_3100 Page 18 of 40



Derived Reference Points
Projection: UTM {MGA Zone 55)
Datum: GDA(24)

All GPS points conbinue sequentially
when labels are missing

152
SR832
S

70
LOCATION MAP 605 2
Scale: 1-25 000 20 R‘PE.WWI
NPWE9S 100
omTRE SPZAI4T ‘|
3
cras1 ) {
VA El
152 N
SRE32 &1 [ searent |

1
SPZ2INT 1 II
—

g AT

- — 7
fl SP212661

==

2
RF718816

Legend

2 Derived Reference Start Paints
4 (See attschment]

|:| Subject Lotfs)

V) meanPatny
Area B (FantB)
Watercourse and drainage feature

1: 5000 @ A3 size
o 100 00
L 1 | 1

Technical Agency Response Plan
| Plan of Area A (Part A') and Area B (Part B)

Prajection: ITM (MGA Zone 55)  Datum: GDAS4

This plan must be read in conjunction with
Decision Notice 1905-11271 SRA

Tha property boundaries shown on this plan are APPROXIMATE ONLY.

They are NOT an accurate representation of the legal boundaries.

Note: Derived Reference Points are provided to assist in the location of
area boundaries. Responsibility for locating thesa boundaries lies solely

with the landholder and delegated contractor(s)

in Lot 94 on SR257, Lot7 on SP212661 and

Lot 152 on SR832 N
©eLVAS Case ID:201%002788 Version: 2
LOCAL GOVT: DOUGLAS SHIRE
LOCALITY OF MOSSMAN GORGE AND SHANNONVALE TARP
Fie Reference: eDOCS no. 0E2/0003370 Compiled from: DCDB, RVM & NRMO Nates an file. 1905‘11271 SRA
Sheet 1 0of 1

Department DNRME  Preparsd by SAK & EMR - 5554 Region: NORTH Date: 15072018

Note: This is a colour plan and should only be repeoduced in colour

Doc ID: 916248

MCUI 2019_3100

Page 19 of 40



Page 1of 1

Attachment to Plan: 1905-11271 SRA
Derived Reference Points for GPS
Horizontal Daum: GOASM  Projecton: Transverse Mercalor MGA 94 Zone 55
Mote:  Derved Reference Points are provided to assist in the bocation of the Technical Agency Response boundaries.
Reaponsibility for locating these boundaries lies solely with the landholder and delegaied confracion(s).
Thea attechment must be read in conjuncion with the eccompanying plan and the Technical Agency Response 180511271 SRA
Derived Reference Points are indicated on the accompanying plan and proceed sequentially (f labels sre missing.
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Development Assessment Rules—Representations about a
referral agency response (concurrence)

The following provisions are those set out in sections 28 and 30 of the Dewvelopment Assessment Rules'
regarding representations about a referral agency response (concurrence).

Part 6: Changes to the application and referral agency
responses and Part 7: Miscellaneous

28 Concurrence agency changes its response or gives a late response

28.1. Despite part 2, a concurrence agency may, after its referral agency assessment period and any
further period agreed ends, change its referral agency response or give a late referral agency
response before the application is decided, subject to section 28.2 and 28.3.

28.2. A concurrence agency may change its referral agency response at any time before the application
is decided if—

{a) the change is in response to a change which the assessment manager is satisfied is a change
under section 26.1; or

(b} the Minister has given the concurmence agency a direction under section 99 of the Act; or

{c) the applicant has given written agreement to the change to the refarral agency response.?

28.3. A concurrence agency may give a late referral agency response before the application is decided,
if the applicant has given written agreement to the late referral agency response.
28.4. K a concurrence agency proposes to change its referral agency response under section 28.2(a),
the concurrence agency must—
{a) give notice of its intention to change its referral agency response to the assessment manager
and a copy to the applicant within 5 days of receiving notice of the change under section 25.1;
and
(b} the concurrence agency has 10 days from the day of giving notice under paragraph (a), or a
further period agreed between the applicant and the concurrence agency, to give an amended

referral agency response to the assessment manager and a copy to the applicant.

' Pursuant to Section 68 of the Planning Act 2016

! Inthe instance an applicant has made representations to the concurrence agency wnder section 30, and the
concurrence agency agrees to make the change incdluded in the representations, section 28.2{c) is taken to have
been =atisfiad.

Paga 1412
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30 Representations about a referral agency response

30.1. An applicant may make representations to a concurrence agency at any time before the application

is decided, about changing a matter in the referral agency response.*

1 An applicant may elect, under section 32, to stop the assessment manager's decision period in which to take

this action. If a concurrence agency wishes to amend their response in relation to representations made under
this section, they must do so in accordance with section 28.

Page 2 of 2
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Reasons for Decision Despite Non-Compliance with Assessment Benchmarks

Conservation Zone Code

AO2 of the code stipulates that any building or structure must not be more than 8.5m or two (2)
storeys in height. The towers slender design and green finish blends with the surrounding mature
vegetation. The vegetation surrounding the proposed location is approximately 19 metres in height.
It is considered that the proposed 18m seesaw tower is compatible with the character and amenity
of the existing mature vegetation that envelopes the site.

Low Density Residential Zone Code

AO1 of the low density residential zone code requires that the height of building s ort structures is
not more that 8.5 metres. The tower stands 6.5m tall on top of an existing two storey building and
does not comply with the exemption requirement for low impact facilities. The maximum proposed
height is approximately 14.5 metres when accommaodating for the existing two (2) storey BBNAC
office building. The placement of the tower to the roof of the BBNAC office is considered to be
minor and inconsequential when considering the impact on the character and amenity of the area
as the towers slender and light weight design ensures that it blends seamlessly with the
surrounding mature vegetation. Further, the tower cannot be viewed from Mossman Gorge Road.

Landscape Values Overlay Code

In conjunction with the height non-compliances detailed above, the development departs from the
same height particulars (maximum height of 8.5m) that are also stipulated under AO1.1 of the
Landscape Values Overlay Code. The towers over Lots 94 and 152 within the high landscape
value overlay area are in keeping with and protect the high landscape values present over each
respective site due to their minimalistic design.

Telecommunications Facility Code

The single non-compliance relates directly to the requirement for each tower to be enclosed by a
1.8m fence as prescribed under AO4.1. The Applicant has elected not to fence each tower to
ensure the movement of fauna over each respective site remains unrestricted and to limit the
development footprint and maintenance requirements as well as to protect and limit any impacts on
the surrounding landscape. Each tower is of a simple design where any moving parts and electrical
components will be safely secured to ensure a member of the general public cannot damage or be
injured by the infrastructure. The proposal is considered to comply with the purpose and intent of
PO4 as it will not compromise the safety of the public.
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Extracts from the Planning Act 2016 - Making Representations During Applicant’s
Appeal Period

Planning Act 2016
Chapter 3 Development assessment

[s 74

Division 2

Subdivision 1

74

75

Changing development approvals

Changes during appeal period

What this subdivision Is about

(1)

This subdivision is about changing a development approval
before the applicant’s appeal period for the approval ends.

This subdivision also applies to an approval of a change
application, other than a change application for a minor
change to a development approval.

For subsection (2), sections 75 and 76 apply—

(a)

(b)

(c)

(d)

(e)

as if a reference in section 75 to a development approval
were a reference to an approval of a change application;
and

as if a reference in the sections to the assessment
manager were a reference to the responsible entity: and

as if a reference in section76 to a development
application were a reference to a change application;
and

as if the reference in section 76(3)(b) to section 63(2)
and (3) were a reference to section 83(4); and

with any other necessary changes.

Making change representations

(D

The
representations) to the assessment manager. during the

applicant may make representations (change

applicant’s appeal period for the development approval, about
changing—

(a)

a matter in the development approval, other than—

(i) a matter stated because of a referral agency's
response: or

Page 94
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Planning Act 2016
Chapter 3 Development assessment

[s 76]

(2)

(5)

(ii) adevelopment condition imposed under a direction
made by the Minister under chapter 3, part 6,
division 2; or

(b) if the development approval is a deemed approval—the
standard conditions taken to be included in the deemed

approval under section 64(8)(c).

If the applicant needs more time to make the change
representations, the applicant may, during the applicant’s
appeal period for the approval. suspend the appeal period by a
notice given to the assessment manager.

Only | notice may be given.
If a notice is given, the appeal period is suspended—

(a) if the change representations are not made within a
period of 20 business days after the notice is given to the
assessment manager—until the end of that period: or

(b) if the change representations are made within 20
business days after the notice is given to the assessment
manager. until—

(i) the applicant withdraws the notice, by giving
another notice to the assessment manager; or

(ii) the applicant receives notice that the assessment
manager does not agree with the change
representations: or

(iii) the end of 20 business days after the change
representations are made, or a longer period agreed
in writing between the applicant and the
assessment manager.

However, if the assessment manager gives the applicant a
negotiated decision notice, the appeal period starts again on
the day after the negotiated decision notice is given.

Deciding change representations

(N

The assessment manager must assess the change
representations against and having regard to the matters that
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Planning Act 2016
Chapter 3 Development assessment

[s 76]

(2)

(3)

must be considered when assessing a development
application, to the extent those matters are relevant.

The assessment manager must, within 5 business days after
deciding the change representations, give a decision notice
to—

(a) the applicant: and

(b) if the assessment manager agrees with any of the change
representations—

(i) each principal submitter: and
(ii) each referral agency: and

(iii) if the assessment manager is not a local
government and the development is in a local
government area—the relevant local government:
and

(iv) if the assessment manager is a chosen assessment
manager—the prescribed assessment manager: and

(v) another person prescribed by regulation.

A decision notice (a negotiated decision notice) that states the
assessment manager agrees with a change representation
must—

(a) state the nature of the change agreed to; and
(b) comply with section 63(2) and (3).

A negotiated decision notice replaces the decision notice for
the development application.

Only 1 negotiated decision notice may be given.

If a negotiated decision notice is given to an applicant, a local
government may give a replacement infrastructure charges
notice to the applicant.
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Extracts from the Planning Act 2016 — Appeal Rights

Planning Act 2016
Chapter 6 Dispute resolution
[s 229]

(2) The person is taken to have engaged in the representative’s
conduct, unless the person proves the person could not have
prevented the conduct by exercising reasonable diligence.

(3) In this section—
conduct means an act or omission.
representative means—

(a) of a corporation—an executive officer, employee or
agent of the corporation: or

(b) of an individual—an employee or agent of the
individual.

state of mind, of a person, includes the person’s—
(a) knowledge, intention, opinion, belief or purpose: and
(b) reasons for the intention, opinion, belief or purpose.

Chapter 6 Dispute resolution

Part 1 Appeal rights

229  Appeals to tribunal or P&E Court
(1) Schedule 1 states—

(a) matters that may be appealed to—
(i) either a tribunal or the P&E Court; or
(i) only a tribunal; or
(iii) only the P&E Court: and

(b) the person—
(1) who may appeal a matter (the appellant). and
(ii) who is a respondent in an appeal of the matter: and

Page 212 Current as at 1 July 2019
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Planning Act 2016
Chapter 6 Dispute resolution

[s 229]

(iii) who is a co-respondent in an appeal of the matter:
and

(iv) who may elect to be a co-respondent in an appeal
of the matter.

(2) An appellant may start an appeal within the appeal period.

(3) The appeal period is—

(a)

(b)

(c)

(d)

(e)

(f)

for an appeal by a building advisory agency—I0
business days after a decision notice for the decision is
given to the agency: or

for an appeal against a deemed refusal—at any time
after the deemed refusal happens: or

for an appeal against a decision of the Minister, under
chapter 7, part 4, to register premises or to renew the
registration of premises—20 business days after a notice
is published under section 269(3)(a) or (4): or

for an appeal against an infrastructure charges notice—
20 business days after the infrastructure charges notice
is given to the person; or

for an appeal about a deemed approval of a development
application for which a decision notice has not been
given—30 business days after the applicant gives the
deemed approval notice to the assessment manager: or

for an appeal relating to the Plumbing and Drainage Act
2018—

(i) for an appeal against an enforcement notice given
because of a belief mentioned in the Plumbing and
Drainage Act 2018, section 143(2)(a)(1). (b) or
(c)—5 business days after the day the notice is
given: or

(ii) for an appeal against a decision of a local
government or an inspector to give an action notice
under the Plumbing and Drainage Act 2018—5
business days after the notice is given: or
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Planning Act 2016
Chapter 6 Dispute resolution

[s 230]

4)

(5)

(6)

(iii) otherwise—20 business days after the day the
notice is given; or
(g) for any other appeal—20 business days after a notice of

the decision for the matter, including an enforcement
notice, is given to the person.

Nole—
See the P&E Court Act for the court’s power to extend the appeal
period.
Each respondent and co-respondent for an appeal may be
heard in the appeal.

If an appeal is only about a referral agency’s response, the
assessment manager may apply to the tribunal or P&E Court
to withdraw from the appeal.

To remove any doubt, it is declared that an appeal against an
infrastructure charges notice must not be about—

{a) the adopted charge itself; or
(b) for a decision about an offset or refund—

(iy the establishment cost of trunk infrastructure
identified in a LGIP; or

(ii) the cost of infrastructure decided using the method
included in the local government's charges
resolution.

230 Notice of appeal

(1)

(2)

(3)

An appellant starts an appeal by lodging, with the registrar of
the tribunal or P&E Court, a notice of appeal that—

{a) is in the approved form; and
{(b) succinctly states the grounds of the appeal.

The notice of appeal must be accompanied by the required
fee.

The appellant or, for an appeal to a tribunal, the registrar,
must, within the service period, give a copy of the notice of
appeal to—
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Planning Act 2016
Chapter 6 Dispute resolution

[s 230]

(a) the respondent for the appeal: and
(b) each co-respondent for the appeal: and

(c) for an appeal about a development application under
schedule 1. section 1, table I, item |—each principal
submitter for the application whose submission has not
been withdrawn: and

(d) for an appeal about a change application under
schedule I, section 1, table I, item 2—each principal
submitter for the application whose submission has not
been withdrawn; and

(e) each person who may elect to be a co-respondent for the
appeal other than an eligible submitter for a
development application or change application the
subject of the appeal: and

(f) for an appeal to the P&E Court—the chief executive:
and

(g) for an appeal to a tribunal under another Act—any other
person who the registrar considers appropriate.

(4) The service period is—

(a) if a submitter or advice agency started the appeal in the
P&E Court—2 business days after the appeal is started:
or

(b) otherwise—10 business days after the appeal is started.

(5) A notice of appeal given to a person who may elect to be a

co-respondent must state the effect of subsection (6).

(6) A person elects to be a co-respondent to an appeal by filing a
notice of election in the approved form—

(a) if a copy of the notice of appeal is given to the person—
within 10 business days after the copy is given to the
person; or

(b) otherwise—within 15 business days after the notice of
appeal is lodged with the registrar of the tribunal or the
P&E Court.
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Planning Act 2016
Chapter 6 Dispute resolution

[s 231]

(7)

Despite any other Act or rules of court to the contrary, a copy
of a notice of appeal may be given to the chief executive by
emailing the copy to the chief executive at the email address
stated on the department’s website for this purpose.

231 Non-appealable declslons and matters

(1

4)

Subject to this chapter, schedule 1 and the P&E Court Act,
unless the Supreme Court decides a decision or other matter
under this Act is affected by jurisdictional error, the decision
or matter is non-appealable.

The Judicial Review Act 100], part 5 applies to the decision or
matter to the extent it is affected by jurisdictional error.

A person who, but for subsection (1) could have made an
application under the Judicial Review Act 100] in relation to
the decision or matter, may apply under part 4 of that Act fora
statement of reasons in relation to the decision or matter.

In this section—
decision includes—

(a) conduct engaged in for the purpose of making a
decision: and

(b) other conduct that relates to the making of a decision:
and

(c) the making of a decision or the failure to make a
decision: and

(d) a purported decision: and
(e) adeemed refusal.

non-appealable. for a decision or matter, means the decision
or matter—

(a) is final and conclusive; and

(b) may not be challenged, appealed against, reviewed,
quashed, set aside or called into question in any other
way under the Judicial Review Act 100] or otherwise,
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Planning Act 2016
Chapter 6 Dispute resolution

[s 232]

whether by the Supreme Court, another court, any
tribunal or another entity; and

(c) is not subject to any declaratory, injunctive or other
order of the Supreme Court, another court, any tribunal
or another entity on any ground.

232 Rules of the P&E Court

(1) A person who is appealing to the P&E Court must comply
with the rules of the court that apply to the appeal.

(2) However, the P&E Court may hear and decide an appeal even
if the person has not complied with rules of the P&E Court.

Part 2

Division 1

Development tribunal

General

233 Appointment of referees

(1) The Minister, or chief executive, (the appointer) may appoint
a person to be a referee. by an appointment notice, if the
appointer considers the person—

(a) has

the qualifications or experience prescribed by

regulation: and

(b) has demonstrated an ability—

(i)
(i)
(1ii)
(1v)

to negotiate and mediate outcomes between parties
to a proceeding; and

to apply the principles of natural justice: and
to analyse complex technical issues; and

to communicate effectively, including, for
example, to write informed succinct and
well-organised decisions, reports, submissions or
other documents.
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Extracts from the Planning Act 2016 — Making Representations during Applicant’s

Appeal Period

Planning Act 2016
Chapter 4 Infrastructure

[s 124)

Subdivision 5 Changing charges during relevant

124

125

appeal period

Application of this subdivision

This subdivision applies to the recipient of an infrastructure
charges notice given by a local government.

Representations about infrastructure charges notice

(D

(2)
(3)

(4)
(5)

(6)

(7

During the appeal period for the infrastructure charges notice,
the recipient may make representations to the local
government about the infrastructure charges notice.

The local government must consider the representations.
If the local government—

(a) agrees with a representation; and

(b) decides to change the infrastructure charges notice:

the local government must, within 10 business days after
making the decision, give a new infrastructure charges notice
(a negotiated notice) to the recipient.

The local government may give only 1 negotiated notice.
A negotiated notice—

(a) must be in the same form as the infrastructure charges
notice: and

(b) must state the nature of the changes: and
(c) replaces the infrastructure charges notice.

If the local government does not agree with any of the
representations, the local government must, within 10
business days after making the decision, give a decision notice
about the decision to the recipient.

The appeal period for the infrastructure charges notice starts
again when the local government gives the decision notice to
the recipient.
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Planning Act 2016
Chapter 4 Infrastructure

[s 1286]

126 Suspending relevant appeal period

(1) If the recipient needs more time to make representations, the
recipient may give a notice suspending the relevant appeal
period to the local government.

(2) The recipient may give only 1 notice.

(3) If the representations are not made within 20 business days
after the notice is given, the balance of the relevant appeal
period restarts.

(4) If representations are made within the 20 business days and
the recipient gives the local government a notice withdrawing
the notice of suspension, the balance of the relevant appeal
period restarts the day after the local government receives the
notice of withdrawal.

Division 3 Development approval conditions
about trunk infrastructure

Subdivision 1 Conditions for necessary trunk
infrastructure

127  Application and operation of subdivision
(1) This subdivision applies if—
(a) trunk infrastructure—
(i)  has not been provided: or
(i1) has been provided but is not adequate: and
(b)Y the trunk infrastructure 1s or will be located on—

(1) premises (the subject premises) that are the subject
of a development application, whether or not the
infrastructure is necessary to service the subject
premises; or

(i1) other premises, but is necessary to service the
subject premises.
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Extracts from the Planning Act 2016 —Appeal Rights

Planning Act 2016
Chapter 6 Dispute resolution

[s 229]

(2) The person is taken to have engaged in the representative’s
conduct, unless the person proves the person could not have
prevented the conduct by exercising reasonable diligence.

(3) In this section—
conduct means an act or omission.
representative means—

(1) of a corporation—an executive officer, employee or
agent of the corporation; or

(b) of an individual—an employee or agent of the
individual.

state of mind. of a person. includes the person’s—
(2) knowledge, intention, opinion, belief or purpose; and

(b) reasons for the intention, opinion, belief or purpose.

Chapter 6 Dispute resolution

Part 1 Appeal rights

229  Appeals to tribunal or P&E Court
(1) Schedule 1 states—

(a) matters that may be appealed to—
(1) either a tribunal or the P&E Court; or
(ii) only a tribunal; or
(iii) only the P&E Court; and

(b) the person—
(1) who may appeal a matter (the appellant); and

(i) who is a respondent in an appeal of the matter; and

Page 212 Current as at 1 July 2019
Authonised by the Parliamentary Counsel

Doc ID: 916248 MCUI 2019_3100

Page 35 of 40



Planning Act 2016
Chapter 6 Dispute resolution

[s 229)

(iii) who is a co-respondent in an appeal of the matter;
and

(iv) who may elect to be a co-respondent in an appeal
of the matter.

(2) An appellant may start an appeal within the appeal period.

(3) The appeal period is—

(a)

(b)

(c)

(d)

(e)

(H)

for an appeal by a building advisory agency—I10
business days after a decision notice for the decision is
given to the agency: or

for an appeal against a deemed refusal—at any time
after the deemed refusal happens; or

for an appeal against a decision of the Minister, under
chapter 7, part 4, to register premises or to renew the
registration of premises—20 business days after a notice
is published under section 269(3)(a) or (4): or

for an appeal against an infrastructure charges notice—
20 business days after the infrastructure charges notice
is given to the person; or

for an appeal about a deemed approval of a development
application for which a decision notice has not been
given—30 business days after the applicant gives the
deemed approval notice to the assessment manager; or

for an appeal relating to the Plumbing and Drainage Act
2018—

(i) for an appeal against an enforcement notice given
because of a belief mentioned in the Plumbing and
Drainage Act 2018, section 143(2)(a)(i), (b) or
(¢c)—5 business days after the day the notice is
given; or

(i) for an appeal against a decision of a local
government or an inspector to give an action notice

under the Plumbing and Drainage Act 2018—5
business days after the notice is given: or
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Planning Act 2016
Chapter 6 Dispute resolution

[s 230]

(4)

(5)

(6)

(iii) otherwise—20 business days after the day the
notice is given; or
(g) for any other appeal—20 business days after a notice of
the decision for the matter, including an enforcement
notice, is given to the person.
Note—
See the P&E Court Act for the court’s power to extend the appeal
period.
Each respondent and co-respondent for an appeal may be
heard in the appeal.
If an appeal is only about a referral agency’s response, the
assessment manager may apply to the tribunal or P&E Court
to withdraw from the appeal.

To remove any doubt, it is declared that an appeal against an
infrastructure charges notice must not be about—

(a) the adopted charge itself; or
(b) for a decision about an offset or refund—

(i) the establishment cost of trunk infrastructure
identified in a LGIP; or

(i1) the cost of infrastructure decided using the method
included in the local government’s charges
resolution.

230 Notice of appeal

(n

(2)

(3)

An appellant starts an appeal by lodging, with the registrar of
the tribunal or P&E Court, a notice of appeal that—

(a) isin the approved form: and
(b) succinctly states the grounds of the appeal.

The notice of appeal must be accompanied by the required
fee.

The appellant or, for an appeal to a tribunal, the registrar,
must, within the service period, give a copy of the notice of
appeal to—
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Planning Act 2016
Chapter 6 Dispute resolution

[s 230)

(d)

(e)

(f)

(g)

the respondent for the appeal; and
each co-respondent for the appeal; and

for an appeal about a development application under
schedule 1, section 1, table 1. item l—each principal
submitter for the application whose submission has not
been withdrawn; and

for an appeal about a change application under
schedule 1, section 1, table 1. item 2—each principal
submitter for the application whose submission has not
been withdrawn; and

each person who may elect to be a co-respondent for the
appeal other than an eligible submitter for a
development application or change application the
subject of the appeal: and

for an appeal to the P&E Court—the chief executive:
and

for an appeal to a tribunal under another Act—any other
person who the registrar considers appropriate.

(4) The service period is—

(a)

(b)

if a submitter or advice agency started the appeal in the
P&E Court—2 business days after the appeal is started:
or

otherwise—10 business days after the appeal is started.

(5) A notice of appeal given to a person who may elect to be a
co-respondent must state the effect of subsection (6).

(6) A person elects to be a co-respondent to an appeal by filing a
notice of election in the approved form—

(a) if a copy of the notice of appeal is given to the person—
within 10 business days after the copy is given to the
person; or

(b) otherwise—within 15 business days after the notice of
appeal is lodged with the registrar of the tribunal or the
P&E Court.
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Planning Act 2016
Chapter 6 Dispute resolution

[s 231)

(7

Despite any other Act or rules of court to the contrary, a copy
of a notice of appeal may be given to the chief executive by
emailing the copy to the chief executive at the email address
stated on the department’s website for this purpose.

231 Non-appealable decisions and matters

(D

(2)

(3)

(4)

Subject to this chapter, schedule 1 and the P&E Court Act,
unless the Supreme Court decides a decision or other matter
under this Act is affected by jurisdictional error, the decision
or matter is non-appealable.

The Judicial Review Act 1991, part 5 applies to the decision or
matter to the extent it is affected by jurisdictional error.

A person who, but for subsection (1) could have made an
application under the Judicial Review Act 1991 in relation to
the decision or matter, may apply under part 4 of that Act for a
statement of reasons in relation to the decision or matter.

In this section—
decision includes—

(a) conduct engaged in for the purpose of making a
decision; and

(b) other conduct that relates to the making of a decision:
and

(¢) the making of a decision or the failure to make a
decision; and

(d) a purported decision; and
(e) adeemed refusal.

non-appealable, for a decision or matter, means the decision
or matter—
(a) 1s final and conclusive; and

(b) may not be challenged, appealed against, reviewed,
quashed, set aside or called into question in any other
way under the Judicial Review Act 1991 or otherwise,
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whether by the Supreme Court, another court, any
tribunal or another entity; and

(¢c) is not subject to any declaratory, injunctive or other
order of the Supreme Court, another court, any tribunal
or another entity on any ground.

232 Rules of the P&E Court

(1) A person who is appealing to the P&E Court must comply
with the rules of the court that apply to the appeal.

(2) However, the P&E Court may hear and decide an appeal even
if the person has not complied with rules of the P&E Court.

Part 2

Division 1

Development tribunal

General

233 Appointment of referees

(1) The Minister, or chief executive, (the appointer) may appoint
a person to be a referee, by an appointment notice, if the
appointer considers the person—

(a) has

the qualifications or experience prescribed by

regulation; and

(b) has demonstrated an ability—

(1)
(ii)
(iii)

(iv)

to negotiate and mediate outcomes between parties
to a proceeding: and

to apply the principles of natural justice; and

to analyse complex technical issues; and

to communicate effectively, including, for
example, to write informed succinct and
well-organised decisions, reports, submissions or
other documents.
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