PO Box 723 Mossman Qld 4873
DO l | G L H S www.douglas.qld.gov.au
enquiries@douglas.gld.gov.au
ABN 71 241237 800
SHIRE COUNCIL

Administration Office
64 - 66 Front St Mossman

23 March 2021 P 07 4099 9444
Enquiries: Jenny Elphinstone F 07 4098 2902
our Ref: MCUC 2004 _2516/2 (Doc ID 1003683)

Your Ref: 8/37/98

Kimesia Abberton
PO Box 146
PALM COVE QLD 4879

kimmy@ner.net.au

Dear Madam

Development Application to Extend Relevant Period Dwelling House
At White Beech Road Cow Bay
On Land Described as Lot 239 on RP740658

Please find attached the Decision Notice for the above-mentioned development application.

Please quote Council’s application number; MCUC 2004_2516/2 in all subsequent correspondence
relating to this development application.

Should you require any clarification regarding this, please contact Jenny Elphinstone on telephone
07 4099 9444,

Yours faithfully

For
Paul Hoye
Manager Environment & Planning

encl.

e Decision Notice
o Original Approval
o Reasons for Decision
e Advice For Appeals (Decision Notice)

Cc Bernhard Graf bernegraf@gmail.com
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DOUGLAS

SHIRE COUNCIL

Decision Notice
Approval

Given under sections 86 and 87 of the Planning Act 2016

Applicant Details

Name: Kimesia Abberton

Postal Address: PO Box 146
Palm Cove QId 4879

Email: Kimmy@ner.net.au

Property Details

Street Address: White Beech Road Cow Bay
Real Property Description: Lot 239 on RP740658
Local Government Area: Douglas Shire Council

Details of Proposed Development

Application to extend the relevant period of currency for the development approval for a
material change of use for a House.

Decision

Date of Decision: 23 March 2021

Decision Details: Approved the currency period of the approval is extended for a
further six (6) years up to and including 7 December 2027.

Approval

Copy of the original approval is enclosed.

Further Development Permits

Please be advised that the following development permits are required to be obtained before the
development can be carried out:

e All Building Work

All Plumbing and Drainage Work must only be carried in compliance with the Queensland
Plumbing and Drainage Act 2018.
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Currency Period for the Approval

This approval, granted under the provisions of the Planning Act 2016, shall lapse on 7 December
2027 in accordance with the provisions of Section 85 of the Planning Act 2016.

Rights of Appeal

The rights of applicants to make representations and rights to appeal to a Tribunal or the Planning
and Environment Court against decisions about a development application are set out in Chapter
6, Part 1 of the Planning Act 2016.

A copy of the relevant appeal provisions is attached.
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Original Approval

PLANNING & ENVIRONMENT COURT OF QUEENSLAND

REGISTRY: CAIRNS

NUMBER: 105 of 2007
Appellant: BERNHARD GRAF
AND
Respondent: CAIRNS REGIONAL COUNCIL
G
Filedon ~ '/ %Tm
JUDGMENT
BEFORE: His Honour Judge Everson DCJ
DATE OF JUDGMENT: 7 December 2009
INITIATING DOCUMENT:  Appeal filed 17 April 2007
IT IS DECLARED THAT:-
1 The change proposed to the development application the subject of the appeal is a

minor change in terms of section 4,1.52 {2){b) of the Integrated Planning Act 1997.

IT IS ADJUDGED THAT:
2 The appeal is alowed.
3 The appellant’s application for a Material Change of Use Dwelling House (consisting

of Main Living Area, Kitchen, Living, Dining, Pool, Sundecks. Media/ Games Room,
Cellar, Laundry Room and six (6) detached bedrooms) and a 4 car garage on land
located at White Beech Road, Cow Bay more particularly described as Lot 239 on
RP740658 is approved subject to the conditions of approval set out in Annexure "A”
attached hereto.

Filed By: Miller Bou-Samra, Lawyers
Service Address: 1* Floor, 20 Lake Street

CAIRNS QLD 4870
Phone: 4030 1444
Fax: 40514277

/ Sy £

JUDGMENT o Boweoamra Lawyers
Filed on behall of the appellant Level 1, 20 Lake Street

CAIRNS QLD 4870
Telephone: 07 40301444
Facsimile: 07 40514277
Reference: LBS:70279
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Site Address:

A - Approved drawing(s) and

"AMNENURE A

White Beech Road, Cow Bay

J ot document(s)

The term ‘approved drawings(s) and/or documents’ or other similar expressions means:

Drawing or Document  Reference |lh'll

Site Plan Dirawing prepared by the April 2006 and as amended 10

B  applicant May 2008

Site Man and Blevations Drawings: CD 100 Issue B; CD s submitted to Coundl on 24
101 Issue B; and CO 102 155ue

B, CD 103 Issue B prepared by
CA Architects

July 2009

Areas of Excavation and Fill

Drawings as annotated by the

| Applicank being CD 101 Issue B;
| and CD 102 Issue B, prepared by
CA Architects

As submitted to Coundl on 24
Juby 2005

Site Plan 1 Project ID-149 Drawing Mo, 02 | Apsil 2005
with walkwray prepared by
! Indetail
Elevation A Project ID-149 Drawing Mo, 04 | April 2005
' prepared by Indetail
Living Area Floor Plans — Sheet 1 | Project 1D - 149 Drawing No. 02 | Agsil 2005
| prepared by Indetaill
B |
Living Area Fioor Plans - Sheet 2 | Project 10-149 Drawing No. 03 | Apdl 2005
- prepared by Indetail .
Bedroom 1 and 5 Foor Plans Project 10-149 Drawing No. 05 | April 2005
prepared by Indetail | - _— |
| Bedroom 1, 3, 4 and & Floor Project 1D-149 Drawing Mo. 06 | Apil 2005

| Plans

i,

prepared by Indetail

and/or docurnent(s), and i1 accordance with:

(a)
Coundil;

(b)

May 20048 and received by Coundl on 13 June 2008.

WATIE TS Witele Beesch FoF inal Congdores 072080 DOC

Carty out the approved deselopment generally in sconrdance wikh the approved drawing(s)
the specifications, facts and crcumstances a5 et out in the application submitted to

The dwelling hmseistnuﬂtegauurymammwmamﬂdmdmﬁmm 10
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10,

11.

12,

13,

i4.

Final condiios

i The road embankment adjacent to the land Is revegetated with bank stabilising
vegetation to the satisfaction of the Chief Executive Officer prior to the commencerment
of use.

(d)  The following conditions of approval and the requirements of Council's Manming Scharme
and the FNQROC Development Manual,

except where modified by these conditions of approval.

The conditions of the Development Permit must be effected prior to Commencerment of Use,
except where spacified atherwise in these conditions of approval.

The approved use must not be conducted 50 85 to Cause a musance of anioyancs to persons not
assocated with the business and so as not to adversely affect any cther property. In particular,
but not limited to the emission of dust, nose, smoke, fumes, ash, odour and kght.

Amvy erection and use and cccupation of the premises shall at all imes comply with the conditions
laicl down and provided for n the Douglas Shire Planning Scheme in force at the time the
application was made.

The provisicns of the Integrated Alanning Act 1997, the Buliding Ac, the Fire Safely Adt, the
Public Health Act, the Food Act and all other rebevant Acts and Regulations and the Local Laws of
the Coundl from time to time shall at all imes be observed and perormed In relation to the land,
the building and the use and cocupation thereof.

The applicant is to ensure that the boundary pegs are dearly identifiable and free from arry
vigelathon.

The dwelling will not exceed 7.5m in height above the natural ground level.

The Dwelling House s not 1o be used for any other purpose other than that defined under the
Douglas Shire Transitional Manning Scheme for Dwelling Houses, wihout the express written
consent of Coundl,

The detachad bedroors are not to be comverted into self-contained accommadation, No form of
kitchen/'kitchenatte is permitted within the detached bedrooms.

mWhmmmMWMaWammmmmﬂmm
covers the external stainwel.

All power generation devices are to be positioned and housed (inchding nolse attanuation
material) so as to mitigate noise misance Lo adjoining and nearby residents.

The rinirrum foor level for all habitable rooms in arfy building eretted on the premises must be:
E)] a minirmam of 3,.2rm AHD; or
(o) 2 minimurm of the Q100 food kevel, which ever ks the greater.

Mpmpusedcuhursmeduledamw roof is approved. No vanation from the approved
oolowrs s permitted without the written authorisation of Coundl,

TheapplwtismimudmmﬂeCnm'ﬂltratanmEIEsupmlufpmhltwﬂEf
inhﬂnquarﬂ'grardquahrisawlatiemuumepﬂmmﬂtlmirgnramrehpnmperm
for Building & Flumbing wark.
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15,

16.

17.

18.

19.

21.

22,

Fing condtions

msepamﬁmmforwbomwedforthesppwamuewmmwbemm
with the On-site Sewerage Code: July 2002 and AS/NZ51547:2000: On-site domestic wastewater
management.

Water storage tank(s), with a minimum capacity nok less than 30,000 litres, shall be installed
prior to ocoupation of the premises. Details of the water tank(s) shal be shown on pians
smmmwwtmwm.wmmsmbeﬁmm:

(a) screening at the infet to prevent the intrusion of leaves and insects;

(b) Thewauertank(s)shalbeﬁttedmhaSOnwnmnowleveracﬁmbalvaNewimamde
end camlock fittings, and

(c) The water tank(s) shall be accessible by fire fighting vehicles at all imes.

mammmmmmamsmmmmdmmwnh

the On-site Sewerage Code; July 2002 and AS/NZS154Y:2000; On-ste domestic waste water
must be submtted to Coundl's Plumbing Inspector at the time of lodgement of

opptcaﬁonforbdldngwaismtobeappmvedwwmemnsmdmdawwldngs.

Calﬁlurgasmewedmmosﬂngmihts,orouertedmdoommtredmememutd
mmmm&.mmwmulnmwmme Environmental
nmm(mmwwmmmwmmwa Where waste water
trewwntlsmbebywayo‘asepﬂcsysten\,treemotbam«sarebbeusedlnoonjmdlonvwlh
absorption trenches. Al wastewater treatment and disposal methocs must be inspected and
appmvedpciortoﬂ\emmenoemertoftheweoroocwaionofttesite.

msueomﬂcaﬁmandwmwazrnponpmpaedbyEam\Testda(edBJanuaryzooels
deemed to constitute complance with this condition.

Emmgvegetatimontheabjectlandnustbemlnedmalamasotoeptttmuf’fectedbyme
mu@mﬂmdﬁwmtfchﬁaﬂaﬁmdmosmmmsasmuedmm
approved plans, wmrwnmwsememvmmm
Amendment 1 of 2006 of Local Law No. 56 Vegetation Managemer.

The applicant shall prepare a detalled landscaping plan for the subject site, with dense screening
between the road reserve 2nd the proposed house site. This landscaping plan is to be designed
Inaooofﬂamewnhmerequlremtsofthemanw\gsmemanducal Planning Policy No. 4 -
Landscaping. This plan shall be submitted to Coundl prior to Operational Works approval.

In accordance with section 8.5.2 of the Douglas Shire Planning Scheme, no change to the natural
surface level of the lot shall ocour without the written consent of Coundil's Director Engineering
Services,

No site works or building mparwonwllbeundutakmurﬁlaseotedmlalnponfofsm
Wmammssuwmwamwwwmmmmmw
Permit for Building and Plumbing work. mmmmwmw
Partners is deemed to contitute compliance with this condition.

Should excavation or filling be required on-site, then the applicant ~ill be required to prepare and
submit civil engineering plans for all excavation including a sedimext control plan in accordance
wlmuemomcwmwmmsepamcwuw._mmm
mpatpmpamdbyD)Dm#uPammlsdeemedmmmdhumplmmmst.

Almpsoilrenmedfmmues!tedcwbuiﬂngpadar\dsumapnormoomtnxﬁmlstobe
replamdovathedearedareaafterwstmcﬁonhasbemwnple:ed.
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23. Driveway Grades

The applicant will ensure that the vehicular access is constructed at a slope of less than
twenty-five (2596)(1:4) without detriment of the suitability of the skope of the lot or surrounding
land. Where the slope of the proposed driveway exceeds twenty five percent (25%)(1:4) the
driveway will be constructed and sealed with concrete or bitumen to the satisfaction of the
Director Engineering Services,

The driveway access is not to exceed 4m in width and will include sediment traps or other similar
metheds of sedment control to prevent runoff entering drainage Enes,

24, Covenant

The applicant is required to enter into an environmental covenant with Caims Regional Council
‘the Coundl’, over the balance of the allotment not approved to be dzared, under the Vegetation
Management Permit on the subject site (Lot 239 on RF740658). The following requirements will
be included in this covenant:

(a) Native endermic speces only may be planted in covenant ares;

(b) The dearing of vegelation from the defined covenant areas will not be permitted other
than as approved by Coundl;

(c) Any works, induding drainage, undertaken cutside the defined covenant area undertaken
by the lot owner shall not prejudice the integrity of the existivg vegetation;

(d) No structures shall be constructed within the covenant areas other than as approved by
Coundil.

This covenant will be drafted by Coundil and signed by the Council and the applicant prior to any
clearing on the subject site commencing. This Covenant Is to be bindng on successive owners of
the land and a copy of this Covenant s to be induded in the contract documentation for the sale
of the effected allotments,

Coundil will compensate the landholder for the cost of survey assocated with the marking out of
the covenant area, preparation of a Plan of Survey and the registration of the covenant with the
Department of Natural Resources, Mines and Energy

Further advice

1 This approval, granted under the provision of the Jntegrated Planning Act 1997, shadl lapse
four (4) years from the day the approval takes effect in accordance with the provisions of
section 3.5.21 of the Integrated Planning Act 1997,

2 All building site managers mast take all action necessary to ensure building materials and/or
machinery on construction sies are secured immediately following the first cydone watch and
that relevant emergency telephone comtracts are provided to Coundil Officers, prior to
commencement of works.

3 This approval does not negate the requirement for compliance with 2ll other relevant Local Laws
and other statutory requirements.

4 For information relating to the Integrated Planning Act 1997 log on to www.ipa. gld.gov.ay. To

access Council's Development Manual, Local Laws and other appficatie Policies fog on to
www.caims.gld.oov.au

Firal conchtions 4
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Reasons for Decision

1. Sections 86 and 87 of the Planning Act 2016:

a. to ensure the development satisfies the benchmarks of the 1996 Douglas Shire
Planning Scheme and the 2018 Douglas Shire Planning Scheme Version 1.0; and

b.  to ensure compliance with the Planning Act 2016.
2. Findings on material questions of fact:

a. the application was properly lodged to the Douglas Shire Council 26 February 2021
under section 51 of the Planning Act 2016 and Part 1 of the Development Assessment
Rules;

b. the development application contained information from the applicant which Council
reviewed together with Council’'s own assessment against the 1996 Douglas Shire
Planning Scheme, the 2017 State Planning Policy and the 2018 Douglas Shire
Planning Scheme Version 1.0 in making its assessment manager decision.

3. Evidence or other material on which findings were based:

a. the development triggered assessable development under the Assessment Table
associated with the Conservation Zone Code;

b.  Council undertook an assessment in accordance with the provisions of sections 86 and
87 of the Planning Act 2016; and

C. the applicant’s request has been considered and the following findings are made:

i. the approval is bound by the existing conditions, the development satisfactorily
meets the Planning Scheme benchmarks to support an extension to the currency
period.

Non-Compliance with Assessment Benchmarks

Development satisfactorily complies with the planning scheme and no concerns are raised.
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Extracts from the Planning Act 2016 — Appeal Rights

Planning Act 2016
Chapter 6 Dispute resolution

[s 229]

(2) The person is taken to have engaged in the representative’s
conduct, unless the person proves the person could not have
prevented the conduct by exercising reasonable diligence.

(3) In this section—
conduct means an act or omission.
representative means—

(a) of a corporation—an executive officer, employee or
agent of the corporation: or

(b) of an individual—an employee or agent of the
individual.

state of mind. of a person. includes the person’s—
(a) knowledge, intention, opinion. belief or purpose: and
(b) reasons for the intention, opinion, belief or purpose.

Chapter 6 Dispute resolution

Part 1 Appeal rights

229  Appeals to tribunal or P&E Court
(1) Schedule | states—

(a) matters that may be appealed to—
(i) either a tribunal or the P&E Court; or
(ii) only a tribunal; or
(iii) only the P&E Court: and

(b) the person—
(i) who may appeal a matter (the appellant); and

(ii) who is a respondent in an appeal of the matter; and

Page 212 Current as at 1 October 2020

Authorised by the Partiamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 229]

(iii) who is a co-respondent in an appeal of the matter:
and

(iv) who may elect to be a co-respondent in an appeal
of the matter.

(2) An appellant may start an appeal within the appeal period.

(3) The appeal period is—

(a)

(b)

(c)

(d)

(e)

(f)

for an appeal by a building advisory agency—I10
business days after a decision notice for the decision is
given to the agency: or

for an appeal against a deemed refusal—at any time
after the deemed refusal happens; or

for an appeal against a decision of the Minister, under
chapter 7, part 4, to register premises or to renew the
registration of premises—20 business days after a notice
is published under section 269(3)(a) or (4): or

for an appeal against an infrastructure charges notice—
20 business days after the infrastructure charges notice
is given to the person; or

for an appeal about a deemed approval of a development
application for which a decision notice has not been
given—30 business days after the applicant gives the
deemed approval notice to the assessment manager; or

for an appeal relating to the Plumbing and Drainage Act
2018—

(i) for an appeal against an enforcement notice given
because of a belief mentioned in the Plumbing and
Drainage Act 2018, section 143(2)(a)(i). (b) or
(c)—5 business days after the day the notice is
given; or

(i) for an appeal against a decision of a local
government or an inspector to give an action notice
under the Plumbing and Drainage Act 2018—5
business days after the notice is given: or

Current as at 1 October 2020 Page 213

Authorised by the Partlamentary Counsel
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Planning Act 2016
Chapter & Dispute resolution

[= 230]

4)

(5)

(6)

(iii) otherwise—20 business days after the day the
notice is given; or
{g) for any other appeal—20 business days after a notice of
the decision for the matter. including an enforcement
notice, is given to the person.
Note—
See the P&E Court Act for the court’s power to extend the appeal
period.
Each respondent and co-respondent for an appeal may be
heard in the appeal.

If an appeal is only about a referral agency’s response, the
assessment manager may apply to the tribunal or P&E Court
to withdraw from the appeal.

To remove any doubt. it is declared that an appeal against an
infrastructure charges notice must not be about—

{a) the adopted charge itself: or
{b) for a decision about an offset or refund—

(i) the establishment cost of trunk infrastructure
identified in a LGIP; or

(ii) the cost of infrastructure decided using the method
included in the local government's charges
resolution.

230 Notice of appeal

(n

(2)

(3)

An appellant starts an appeal by lodging, with the registrar of
the tribunal or P&E Court, a notice of appeal that—

{a) 1s in the approved form; and
{b) succinctly states the grounds of the appeal.

The notice of appeal must be accompanied by the required
fee.

The appellant or, for an appeal to a tribunal, the registrar,
must, within the service period, give a copy of the notice of
appeal to—

Page 214

Current as at 1 October 2020

Authorisad by ihe Parllamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 230]

(a)
(b)
(c)

(d)

(e)

(f)

the respondent for the appeal: and
each co-respondent for the appeal: and

for an appeal about a development application under
schedule I, section 1, table I, item |—each principal
submitter for the application whose submission has not
been withdrawn; and

for an appeal about a change application under
schedule I, section 1, table I, item 2—each principal
submitter for the application whose submission has not
been withdrawn; and

each person who may elect to be a co-respondent for the
appeal other than an eligible submitter for a
development application or change application the
subject of the appeal: and

for an appeal to the P&E Court—the chief executive:
and

(g) for an appeal to a tribunal under another Act—any other

person who the registrar considers appropriate.
(4) The service period is—

(a) if a submitter or advice agency started the appeal in the
P&E Court—2 business days after the appeal is started:
or

(b) otherwise—10 business days after the appeal is started.

(5) A notice of appeal given to a person who may elect to be a

co-respondent must state the effect of subsection (6).

(6) A person elects to be a co-respondent to an appeal by filing a
notice of election in the approved form—

(a) if a copy of the notice of appeal is given to the person—
within 10 business days after the copy is given to the
person; or

(b) otherwise—within 15 business days after the notice of
appeal is lodged with the registrar of the tribunal or the
P&E Court.

Current as at 1 October 2020 Page 215

Authorised by the Partiamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 231]

(7) Despite any other Act or rules of court to the contrary, a copy
of a notice of appeal may be given to the chief executive by
emailing the copy to the chief executive at the email address
stated on the department’s website for this purpose.

231 Non-appealable declslons and matters

(1) Subject to this chapter, section 316(2), schedule | and the
P&E Court Act. unless the Supreme Court decides a decision
or other matter under this Act is affected by jurisdictional
error, the decision or matter is non-appealable.

(2) The Judicial Review Act 1001 part 5 applies to the decision or
matter to the extent it is affected by jurisdictional error.

(3) A person who, but for subsection (1) could have made an
application under the Judicial Review Act 100] in relation to
the decision or matter, may apply under part 4 of that Act for a
statement of reasons in relation to the decision or matter.

(4) In this section—
decision includes—

(a) conduct engaged in for the purpose of making a
decision: and

(b) other conduct that relates to the making of a decision:
and

(c) the making of a decision or the failure to make a
decision: and

(d) a purported decision: and

(e) adeemed refusal.

non-appealable. for a decision or matter. means the decision
or matter—

(a) is final and conclusive; and

(b) may not be challenged, appealed against, reviewed,
quashed. set aside or called into question in any other
way under the Judicial Review Act 100] or otherwise.

Page 216 Current as at 1 October 2020

Authorised by the Partlamentary Counsel
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Planning Act 2016
Chapter 6 Dispute resolution

[s 232]

whether by the Supreme Court, another court, any
tribunal or another entity: and

(c) is not subject to any declaratory, injunctive or other
order of the Supreme Court, another court, any tribunal
or another entity on any ground.

232 Rules of the P&E Court
(1) A person who is appealing to the P&E Court must comply
with the rules of the court that apply to the appeal.
(2) However, the P&E Court may hear and decide an appeal even
if the person has not complied with rules of the P&E Court.
Part 2 Development tribunal
Division 1 General
233 Appointment of referees
(1) The Minister, or chief executive, (the appointer) may appoint

a person to be a referee. by an appointment notice. if the

appointer considers the person—

(a) has the qualifications or experience prescribed by
regulation: and

(b) has demonstrated an ability—

(i) to negotiate and mediate outcomes between parties
to a proceeding; and

(ii) to apply the principles of natural justice: and

(iii) to analyse complex technical issues: and

(iv) to communicate effectively. including, for
example, to write informed succinct and
well-organised decisions, reports, submissions or
other documents.
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