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Our Ref: HRP15132   
Contact: Dominic Hammersley 
 
3 December 2015 

Chief Executive Officer 
Douglas Shire Council 
PO Box 723 
MOSSMAN QLD 4873 

 
 
Attn:  Neil Beck 

 
Dear Neil, 
 
REQUEST FOR PERMISSIBLE CHANGE – CAPE TRIBULATION ROAD, DIWAN –  

LOT 41 RP739765 

 
PREVIOUS COUNCIL APPLICATION REFERENCE: MCUC 5306/2013 

 

We hereby submit a request for a permissible change in accordance with Section 369 of the 
Sustainable Planning Act 2009 (SPA) on behalf of the Trustee for the Diwan Eco B&B Trust. 

This request has the intention of effecting a change to an existing approval for a Material 
Change of Use over Cape Tribulation Road, Diwan, better known as Lot 41 on RP739765. 

Please find enclosed the original approval documents (Attachment A – Original Approval 
Documents) that supports this Permissible Change request. 

1. BACKGROUND 

This request relates to a Material Change of Use Approval granted by Douglas Shire Council 
(‘Council’) for Cape Tribulation Road, Diwan (refer Attachment A).  

Summary details of the existing development approvals are provided in Table 1 below. 

TABLE 1  DEVELOPMENT APPLICATION / APPROVAL DETAILS 
 Approval 1 

Council Reference MCUC 5306/2013 

Approval Date 8 April 2014 

Description/Purpose 
of Proposal 

Material Change of Use (Home Based Business (Bed & 
Breakfast)). 

 Approval 2 

Council Reference MCUC 5306/2013 

Approval Date 19 June 2015 

Description/Purpose 
of Proposal 

Generally in Accordance – Plan refinements 

Refer to Attachment A – Original Approval Documents. 

2. PROPOSED PERMISSIBLE CHANGE 

The permissible change seeks to broaden the scope of the above approval to acknowledge 
the following desired attributes of the bed and breakfast operation: 



 

> A kitchen facility that provides all meals (i.e. not restricted to 
breakfast); 

> Operating hours that extend to include Sundays and public holidays; and 
> Acknowledgement of an intent to serve alcohol with meals, plus minibar for guests 

of the bed and breakfast operation. 
 
Condition 1 of the approval requires the applicant to:  
 

1. Carry out the approved development generally in accordance with the approved 
drawing(s) and/or document(s), and in accordance with: 

a. The specifications, facts and circumstances as set out in the application 
submitted to Council, including recommendations and findings confirmed 
within technical reports; and 
 

b. The following conditions of approval and the requirements of Council’s 
Planning Scheme and the FNQROC Development Manual. 

 
Except where modified by these conditions of approval. 

 
Accordingly, we respectfully request that the Decision Notice be amended to include 
reasonable and relevant condition(s) with regard to food service and operating hours, such 
as: 

(1) The approved use may operate 7 days a week, including Sundays and public 
holidays; 

(2) Kitchen facilities are exclusively limited to the catering of guests of the bed and 
breakfast, and may provide all meals. 

We further request the addition of an Advice Note to the Decision Notice, which has regard 
to the service of alcohol as part of the bed and breakfast operation: 

(1) A Commercial other (subsidiary on-premises) licence will be required from the office 
of Liquor and Gaming Regulation (OLGR) for the on-premises service of alcohol. 

3. PERMISSIBLE CHANGE TESTS 

The change proposed must satisfy the key tests for a permissible change under Section 367 
of the SPA.  A permissible change, for a development approval, is a change to the approval 
that would not: 

(a) result in a substantially different development; or 

(b) if the application for the approval were remade including the change- 

(i) require referral to additional concurrence agencies; or 

(ii) for an approval for assessable development that previously did not require 
impact assessment – require impact assessment; or 

(c) for an approval for assessable development that previously required impact 
assessment – be likely, in the responsible entity’s opinion, to cause a person to 
make a properly made submission objecting to the change proposed, if the 
circumstances allowed; or 

(d) cause development to which the approval relates to include any prohibited 
development. 

A response to these tests is provided in the following subsections. 

(a) Substantially Different Development 

The Statutory Guideline 06/09 - Substantially different development when changing 
applications and approvals, provides guidance relating to whether a change is considered to 
be substantially different and therefore not a permissible change under the SPA.  Specifically, 



 

the guideline states that “A change may result in a substantially different 
development if the change proposed: 

• involves a new use with different or additional impacts; 

• results in the application applying to a new parcel of land; 

• dramatically changes the built form in terms of scale, bulk and appearance; 

• changes the ability of the proposal to operate as intended. For example, 
reducing the size of a retail complex may reduce the capacity of the complex to 
service the intended catchment; 

• removes a component that is integral to the operation of the development; 

• significantly impacts on traffic flow and the transport network, such as 
increasing traffic to the site; 

• introduces new impacts or increases the severity of known impacts; 

• removes an incentive or offset component that would have balanced a negative 
impact of the development; and 

• impacts on infrastructure provision, location or demand.” 

The Permissible Change proposed, can be seen to: 

• not involve a new use with different or additional impacts as the change relates 
to particularising the operation of the bed and breakfast,  and defines the nature 
of food service, service of alcohol and operating hours; no additional impacts 
are expected from the changes proposed. 

• not result in the application applying to a new parcel of land as the change does 
not involve a new parcel of land. 

• not dramatically change the built form in terms of scale, bulk and appearance 
as the change relates to the operations of the bed and breakfast only; no 
changes to the built form are proposed. 

• not change the ability of the proposal to operate as a whole as the change 
relates to particularising the operations of the bed and breakfast only. 

• not remove a component that is integral to the operation of the development as 
the change relates to particularising the operations of the bed and breakfast 
only. 

• not significantly impact traffic flow and the transport network as no changes are 
proposed to the access for the development; the proposed change relates to 
the operations of the bed and breakfast only. 

• not introduce new impacts or increase the severity of known impacts as the 
particularising the operations of the bed and breakfast; specifically, (a) 
acknowledgement that all meals are catered as part of the bed and breakfast 
does not introduce new impacts or increase the severity of known impacts; and 
(b) acknowledgement that the bed and breakfast operates 7 days a week; is 
consistent with community expectation of a bed and breakfast development, 
and the development is sufficiently removed from sensitive receiving 
environments that no new impacts or increase in the severity of impacts could 
be reasonable foreshadowed. 

• not remove an incentive or offset component that would have balanced a 
negative impact of the development as no offsets were part of the original 
application. 



 

• not impact on infrastructure provision, location and demand 
because the provision of infrastructure to the bed and breakfast 
will remain unchanged, as with the capacity of the bed and breakfast. 

Based on the above assessment, it is considered that the change proposed does not result 
in a substantially different development, as elucidated under Statutory Guideline 06/09. 

(b) Additional Concurrence Agencies 

There were no Concurrence Agencies involved in the original application, and if lodged now, 
a development application would not require referral to a Concurrence Agency, this test does 
not apply in this instance. 

(c) Requires impact assessment 

The original application required code assessment, and if re-made given the requested 
change, would not be impact assessable.  

(d) Properly made submissions 

As identified at (c), the original application was code assessable and accordingly would not 
result in any properly made submissions. 

(e) Prohibited development 

No prohibited development is proposed. 

4. CONCLUSION 

This permissible change has demonstrated that the proposed changes to the existing 
Development Approval for Material Change of Use (Home Based Business (Bed & 
Breakfast)) should be considered a ‘Permissible Change’ pursuant to Section 367 of the 
SPA.   

In particular, it is considered that the changes would: 

• not result in a substantially different development having regard to the matters 
set out in Statutory Guideline 06/09; 

• not require referral to additional concurrence agencies; 

• not cause a proposal that did not require impact assessment to now require 
impact assessment; 

• not cause a person to make for a properly made submission objecting to the 
change, if the circumstances allowed; and 

• not cause the development to include any prohibited development. 

In conclusion, the change proposed in this request satisfies the necessary tests of the SPA 
regarding a permissible change.  For these reasons it is recommended that the Council give 
favourable consideration to the proposal to approve the changes as requested, subject to 
application of reasonable and relevant conditions. 

Should you require any further details or clarification please contact me on (07) 4051 0288. 

Yours faithfully, 
 
 
 
DOMINIC HAMMERSLEY 
Business Development Manager / Senior Planner  
Cardno HRP 
 



 

Enc:  
Attachment A – Original Approval Documents  
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